Town of Kinderhook Zoning Board of Appeals Minutes

January 6, 2005


The meeting of the Town of Kinderhook Zoning Board of Appeals was held on January 6, 2005 beginning at 7:30PM at the Kinderhook Town Hall, Church Street, Niverville, New York with Chairperson Sean Egan presiding.

PRESENT





EXCUSED

Sean Egan, Chairperson



Kelly Nicoletta

Richard Wetmore




Wendy Bopp





ABSENT

Jim Waterhouse                                                          Thomas Neufeld

Margaret Litteken




Sean Jennings, Bldg. Inspector

Marc Gold, Town Attorney

Mary Kramarchyk, Town Liaison

Roll call was taken. Margaret Litteken joined the Board.  Jim Waterhouse made a motion to approve the December 2, 2004 minutes.  Wendy Bopp seconded the motion.  With roll call vote, with the exception of Richard Wetmore, who abstained, motion passed.   

CORRESPONDENCE:

1. Planning Board Meeting Minutes of October 21, 2004 (on file)

2. Planning Board Special Meeting Minutes of October 28, 2004 (on file)

3. Planning Board Workshop Minutes of November 11, 2004 (on file)

4. Planning Board Meeting Minutes of November 18, 2004 (on file)

5. Memo dated December 2, 2004 from Doug McGivney; RE:  Vacation

6. Letter dated December 3, 2004 from Attorney Marc Gold to Supervisor, Doug McGivney; RE:  Town of Kinderhook ZBA meeting time.

7. Memo dated December 4, 2004 from Leigh Ann Schermerhorn to Town of Kinderhook Planning Board RE: opinions (Farrell & Lill).

8. Town Board Meeting Minutes of December 13, 2004 (on file)

9. Letter dated December 17, 2004 from Carl Heiner to Leigh Ann Schermerhorn RE: application

10. Letter dated December 30, 2004 from Town Clerk Kim Pinkowski to ZBA; RE: meeting time

11. Letter dated January 1, 2005 from Planning Board Chairman Ed Simonsen to ZBA Chairman Sean Egan RE:  John Barrett/Opinion

PUBLIC HEARING:

           7:30 PM  -  John P. Barrett – Rte 9 and Cortland Drive, Valatie- use variance

The Chairman opened the Public Hearing; the Public Notice was read by the Secretary (part of file).  Andrew Howard of Connor, Curran & Schram represented applicant.  He distributed a written response that dealt with some of the criteria he felt the Board needed to consider (copy on file).  He also submitted a list of customers and pictures showing the nature of the business 

being  proposed (copy on file).  By submitting these, the Board would have a full appreciation for the business being proposed, as well as the volume, which he felt was a critical point.  He spoke about the location and that it does have DOT clear cutting in place.  There is a fence that goes across the back of the property.  The use of the site was as a fire hall for 20-30 years.  It’s in a residential zone.  The proposed use for the building is for embroidery, a shirt business that caters to local fire companies and local organizations.  The sheet shows the actual volume the business has had over the past two months and the names of the customers that they service.  The Chairman questioned whether they are using the site at present; no, they are working out of Mr. Murray’s home in Stockport.  Mr. Howard clarified that this is not a strict retail setting where people are coming in and purchasing things off the rack.  The majority of the calls that come in for the work to be done are by phone.  He detailed what type of a business would actually be going on there.  The amount of customer traffic visiting this site is going to be negligible.  He went into detail about the current business operation at Mr. Barrett’s partners’ home.  Many of their customers are from this area.  Richard asked for some clarification since some of the information had not been reviewed before this evening.  Some of the information, he felt, should have been previously included with the application.   The Chairman said that the application was complete enough to set it for this Public Hearing.  Richard stated that he felt that the public had not had a chance to review all the information.  Marc said they can review it at any time at Town Hall if no decision is made tonight.  This is a public record. 

There was some confusion about area variance versus use variance.  Andrew is seeking a use variance.  He spoke about the Town 267C criteria.  Richard and Andrew discussed the issue.  Margaret said that they had been told they would receive an answer to question #1; Andrew replied that that is what he is providing them with tonight.  The Chairman asked Andrew to proceed; if the Hearing is kept open, the information will be open to the public for review.  Hearings have been kept open in the past; there are always questions and more information is sometimes needed.  Richard asked if an application would be complete if they just put on a piece of paper and said I want to apply for a use variance; Sean replied no and explained.  He asked for other questions; if they have questions and don’t feel comfortable, continue to ask them.  He stated that he felt it probably would not close tonight.  Richard wanted to go on the record - I think it’s totally inappropriate that you face the possibility of making a decision based on this much information, which is basically to me a new application and I think this has been typical, Mr. Chairman, of this committee.  At the last minute, he said, we receive a bunch of information, which we are supposed to decide on momentarily.  Sean assured him that he is not going to have to decide on this momentarily.  Richard felt his question had been answered.

Andrew spoke about their last meeting; he directed his response to Richard. What has been provided, he said, is an amplification of what they previously talked about; he felt the proposal fit better into the surrounding neighborhood than the previous use of the building.  This will provide a tax basis to the Town and provide an occupant so the building is kept up.  Will it result in undesirable change?   He asked for permission to play a video; to see and hear what the machine sounds like when it’s running and what the machine sounds like outside when the doors are shut.  He feels there is not a feasible alternative.  He continued to explain; he feels it would not have an adverse impact on the physical or environmental conditions of the neighborhood.  His explanation was lengthy as to why this variance should be granted.  First, the members 

reviewed the video Mr. Howard had brought in; then the audience reviewed it.  The point that Mr. Howard was trying to make by showing the video was that the business now operates in Mr. Murray’s home and the sound emitted from the machines is minimal.   Richard commented on the delivery unit “check marks”; most of them just say delivery (this is in reference to Mr. Howard’s handout).  Mr. Howard replied that the product is delivered to them; they don’t pick it up.  The Chairman asked for any other questions.  Margaret asked if the decision to be made is should the property be used in a commercial activity or should it stay residential; Marc said they are asking for a variance to permit that.  Wendy asked if they decide it is commercial, would it stay commercial?  If the variance is granted, it will be for this particular use, Marc replied.  This business wouldn’t really change anything but the zone.  Richard had another question; Marc replied.  It is the prerogative of each member to vote to grant a variance; the purpose of this Board is to grant a variance where appropriate.  Marc went into great detail to clarify the purpose of the Zoning Board.   Richard said he feels the use is impractical; it may start a precedent.  Marc repeated the purpose of the Zoning Board.  Sean reminded them of their obligation to review this application.  He asked Marc about what could happen if the application was denied; Marc replied that the courts could wind up reviewing it or the applicant could go to the Town and ask for individual zoning.  Richard said that might be cheaper; Sean was more interested in exploring options than discussing costs.  Marc advised Sean to ask if anyone wished to speak in support of the proposal.  Sean first asked for more questions.  Margaret asked how long the applicant has owned the property and not operated it on a commercial basis.  Andrew replied that they purchased it in 2001.  From the audience, Mr. Chittenden asked how much they paid for it; Marc told him he would have his chance to ask questions.  Sean had the same question.  Mr. Chittenden started to speak out, but Sean told him he could not allow him to do that at this time; he will have an opportunity.  Margaret addressed Andrew by asking if the applicant’s intention when he bought this was to use it on a commercial basis; it was their understanding at that time that they would even be able to utilize it as a garage as before.  Marc asked the basis of their understanding; Mr. Howard deferred to Mr. Barrett since he did not represent the applicant at the time of the purchase.  He replied that he basically wanted to open a garage there.  Again, Marc pressed him to say why, how or under what circumstances; who told him he could?  No one said he couldn’t was Mr. Barrett’s reply.  Marc thanked him for answering his question.  Sean asked if when he purchased the property though, no one told him he couldn’t put a garage in there. Mr. Barrett started to answer when one of the neighbors started to speak out.  Sean told him he could not speak; he would, however, have that opportunity.  There’s a proper forum for that toward the end of the hearing.  In the mean time, the Board has a responsibility to ask certain questions.   The applicant said that it was a family-run business; a gas station.  Marc asked how long ago was it a gas station; how recently.  ’70 something was the applicant’s response; not recently, Marc stated.  (There were many inaudible comments from the audience.)  Sean said that from ’70 to 2000 then it was the firehouse, correct?  At the time he purchased it, it was zoned residential, correct?  Sean noted that if Mr. Barrett did not know, it was his responsibility to know what he was buying.  Mr. Barrett said he pays commercial taxes.  Jim Waterhouse said that he pays taxes on his assessment.  Margaret directed her question to Mr. Howard; you say it cannot be a residence, why?  Andrew asked her if she has seen the property; yes.  It does not have a full bath…it is not considered a residence.  A discussion occurred about another property on Route 9 that was a video store and is now a residence.   Andrew said that for 40 or 50 years it has been a commercial warehouse; not a residence.  It is not typically what the residents in that area would consider a residence to be.  Marc noted that if it was a prior non-conforming use…regardless…

the fact that he did not continue that for one year, the prior non-conforming use status is lost.  Mr. Howard replied that he is not fighting that; Marc understands.  He merely tried to explain.  Andrew said he does not need an explanation; he is not trying to convince the Board that the non-conforming use has continued.  This is a non-conforming structure; this is not a home in a residential area.  Marc and Andrew continued discussing this.  Andrew mentioned his client’s hardship and Margaret replied that Mr. Howard has not shown them that the applicant has suffered a hardship.  Andrew began explaining the costs involved in changing this into a residence; he has a building that he cannot use for what he is proposing.  Richard asked if he was saying that this is self-created; Margaret said it is kind of self-created.  Jim noted that a firehouse is an allowed use in a residential zone; the firehouse is not a non-conforming use.  Sean asked if the partner’s son lived on the property; no.  Other scenarios regarding use of the property were discussed.  There is one bathroom in the building, Andrew replied.  Then this is not a building that you can’t do anything with, Sean noted.  He asked the applicant the selling price he paid.  The threshold for granting a use variance is much higher than an area variance.  One of the criteria is to demonstrate that you can’t have a reasonable return on the property.   The Chairman asked if the Building Inspector has been inside the property; did he call to make an appointment to come and see it?  Mr. Barrett replied no.  Marc said that more information would be needed before a determination can be made regarding reasonable return.  There are five criteria for an area variance; four for a use variance.  In an area variance it specifically says that even though self-created, that alone does not deny the application; it doesn’t say that with a use variance.  Jim offered additional information; there is one more important consideration that must be noted before leaving the discussion of use variance.  That is the so-called rule of self-created hardship.  A use variance cannot be granted where the unnecessary hardship of the plaintiff has been created by the applicant or where he or she acquired the property knowing of the existence of the condition he now complains of.  An audience member yelled out that what Jim had just read was being contradicted by something the Chairman was now saying (inaudible).  Sean noted that he was not contradicting, but clarifying. It says it is not necessary to report all five points, but the one point you do have to make consideration of clearly is the self-created.  The audience member thanked the Chairman for the clarification.  Sean asked for other questions from the Board there were none.   He then asked the public if anyone would like to speak in favor of the application.  No one testified in support.  Would anyone like to speak against the application?  He reminded them to first give their name for the record. 

OPPOSED TO APPLICATION:

Don Chittenden:  123 Cortland Dr – Concerns:  zoned  residential/agricultural facility when fire department took in over in 1972; dangerous intersection for any vehicle.   Persons who went there to look at the property to buy it were told very specifically what it was used for and what it was zoned for.  As far as the facility itself, there’s not a decent/halfway well in there; no one has ever drank the water; the fire department used the water only to wash their trucks; worry about our property values; of turning the area into a residential/commercial zone; concerned about the hard-ship on us residents and the property value of our house; where do we fit in the criteria?

Karen Mink:  107 Cortland Dr – Concerns:  the blind turn and lack of stop sign, blinking light, turning lane, what vehicles will be parked on the property (submitted photos of truck parked 

there today), property value being reduced; (submitted petition to Board of all neighbors opposed to proposed business).

Arthur Haddock:  105 Cortland Dr – Concerns:  amount of traffic, time of traffic, volume of noise; indicated well as no good and not in code.

George Dolan:  170 Cortland Dr – Concerns:  safety; property value going down.

Mike Daley:  9 Baldwin Lane – Concerns:  delivery trucks, safety, bad corner; property remaining residential.

Annette Musiker:  12 Birch Rd – Concerns:  safety, bad intersection, noise volume from machine, if work has been done on the property; feels Building Inspector needs to inspect the property.  Septic system and well are out of compliance.

Ronnie Williams:  182 Cortland Dr – Concerns:  dangerous intersection, view of sight on right being reduced with large trucks being parked there. Spoke with the Building Inspector and there has been work going on without permit (red flag); concerned about safety; more traffic.  Said the applicant was told this was in a residential zone.

Wally Watson:  149 Cortland Dr – Concerns:  property taxes, value of property; safety.

Janet Keiser:  Cortland Dr – Concerns:  safety and volume of traffic coming into the

neighborhood.

Dara Martin:  4 Birch Rd  – Concerns:  dangerous corner, the number of machines in building, traffic; increase in people coming in and out.

Sean told Andrew there are still a number of unanswered questions. They need to review the issues regarding self-creation; the law is pretty clear about that. Not going to vote today; agreed with Marc to continue the Public Hearing.  Andrew offered additional clarification regarding 

safety and anticipated traffic.  Sean asked Ron Williams, who said the applicant had been told it was in a residential zone, to get a notarized statement supporting that from whoever told him that.  Mr. Chittenden wanted clarification as to whether they are working at the site now; Marc stated that he would check with Sean Jennings tomorrow and get a report from him.  

Annette Musiker asked who will be monitoring this site for compliance?  If the building is being worked in now and the Building Inspector doesn’t know about it, how can we stop future expansion of the business?  Sean replied to her question; if the applicant violates the criteria, the Town could take him to court, its been done, it’s part of the Town’s obligation. People are people; hopefully when we pass, if we pass, something, they will live up to the criteria.

Mr. Dolan requested to ask Counsel if he has a copy of the deed.  The Chairman has asked the applicant to supply information in terms of the sale of the property and the reasonable return.

Marc asked Andrew to fax him a copy; Andrew agreed. Jeffrey Musiker made a request of Mr. Howard regarding restrictions in deed form. The Chairman noted the next meeting, February 3, 2005.  The Public Hearing will continue under Old Business; it will not be our first business.

OLD BUSINESS:

The Widewaters Group, Inc., Routes 9 and 9H

Gerald and Delores Boucher, 55 Novak Rd, Valatie, Subdivision Variance.  The Board discussed the application and the fact that we have had no correspondence from the applicants.  It was decided that the applicants would be removed from the agenda and a letter would be sent to them withdrawing their application.

NEW BUSINESS:
John and Kathleen Leone – Route 9, Valatie – variance for density control and setback. 

The applicant’s attorney, William Better, was present and explained the application.  Fee has been received.  Application required three area variances; one variance for the road frontage, one variance for the creation of an undersized lot, and one variance for a side yard set back of less than 50 feet.  After much discussion, it was decided with the reconfiguration of these lots, that only one variance is required; that being for the road frontage.  Jim Waterhouse made a motion to accept the application subject to submission of new map and Public Hearing was set for March 3, 2005 at 7:00 pm.  The motion was seconded by Wendy Bopp.  With a roll call vote, all in favor.  Mr. Better advised the Board he would be attending our February 3, 2005 meeting to make sure everything is acceptable for Public Hearing.

OTHER:
David and Tracy Farrell – 50 Grandview Drive, Valatie – area variance.  Applicants are set for Public hearing on February 3, 2005 at 7:45 pm.  The applicant’s architect, Jim Moore was present tonight with revised drawings and explanations for modifications made to set back of 19ft.  Sean Egan requested copies of proposed site and floor plans to be submitted to us before the next meeting.

Sean Egan recommended that Marc Gold send a letter to Supervisor McGivney regarding developing a policy to notify members and the public for officially canceling a meeting due to inclement weather.  He also requested a distribution of the names and phone numbers of all Board members to be handed out.  These were distributed to all Board members at the meeting and copies will be sent to those unable to attend tonight.

Sean Egan asked that the agenda for the next meeting specifically state, as a reminder to all, that the start of the next meeting is 7:00 pm.

Jim Waterhouse made a motion to go into Executive Session.  Seconded by Wendy Bopp, all in favor, motion passed.

Jim Waterhouse made a motion to adjourn.  Wendy Bopp seconded the motion, all in favor, motion passed.

Meeting adjourned at 9:49 pm.

Respectfully submitted,

Leigh Ann B. Schermerhorn

Secretary
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