
Town Of Kinderhook Zoning Board of Appeals Minutes

October 6, 2005


The meeting of the Town of Kinderhook Zoning Board of Appeals was held on October 6, 2005 beginning at 7:00PM at the Kinderhook Town Hall, 4 Church Street, Niverville, New York with Chairperson Sean Egan presiding.

PRESENT 





EXCUSED 
Sean Egan, Chairperson



Kelly Nicoletta

Jim Waterhouse




Richard Wetmore

Margaret Litteken




Nicole Hoddick

Thomas Neufeld

Marc Gerstman, Town Attorney

Mary Kramarchyk, Town Liaison

Don Kirsch, C.E.O.

Roll call was taken.  Thomas Neufeld joined the Board.  Margaret Litteken made a motion to approve the September 1, 2005 minutes.  Thomas Neufeld seconded the motion, all in favor, motion passed unanimously.

CORRESPONDENCE:
(a) Planning Board Workshop Minutes of August 11, 2005 (copy on file)

(b) Planning Board Meeting Minutes of August 18, 2005 (copy on file)

(c) Town of Kinderhook Bid Opening of September 1, 2005 

(d) Town Board Meeting Minutes of September 12, 2005 (copy on file)

1. Memo dated September 20, 2005 from Kim Pinkowski; RE: October Town Board Meeting

2. Letter dated September 27, 2005 from Kim Pinkowski to all ZBA Members; RE: Revisions to Sections of the Town of Kinderhook Town Code

PUBLIC HEARING(S):  (NONE)

NEW BUSINESS:  (NONE)

OLD BUSINESS:  

Carl Heiner – 125 Hawley Rd., Niverville – area variance – Open Public Hearing 

The Chairman opened the Public Hearing.  Public Notice was read by the Secretary (copy on file).  Mr. Heiner was present along with his attorney, William Better, who explained the application once again.  Mr. Better submitted two new maps to each Board Member tonight.  (map #1: proposed shed 8.2 ft. off the property line; map #2: proposed carport placement in the front of the house).  Discussion occurred.  It was decided that three variances are needed: (1) 5% lot coverage; (2) 9.5’ front yard setback; (3) 7.5’ side yard setback.  No variance is needed for the shed.  The hearing was opened to the Public.  No one spoke in favor.  Mr. Howard of Connor, Curran & Schram, attorney for Mr. Otto, the next-door neighbor, spoke against the application.  Concerns: disagrees with calculations of variances which he feels are actually greater than the proposed; the shed is another structure on the property; applicant is asking for several variances that are not permitted under the code and would require a zoning change; the carport effects visibility; hardship is self-created.  Margaret questioned the building envelope on lot.  Discussion occurred regarding lot coverage.  Jim asked Mr. Howard if Mr. Otto’s main concern was the front or side setback?  Mr. Howard answered both; erosional and site issues.  Mr. Better talked about moving the carport 1 ½’ south on the property, changing the pitch, making the roof smaller, adjusting the height, moving the shed to run parallel to walkway.  Further discussion occurred regarding the carport and shed.  Marc asked if the Planning Board saw prior incarnation of this?  Sean read the Planning Board’s opinion of August 31, 2005 (copy on file); discussion occurred.  Thomas Neufeld made a motion to close the Public Hearing.  Margaret Litteken seconded the motion.  Motion passed unanimously.  **MOTION**  I, Margaret Litteken, make a motion to approve the 5% lot coverage, 7.5’ variance for side setback and 9.5’ front setback application for Carl Heiner, which will permit him to build a carport on his property.  Benefit to the applicant has been weighted against the detriment to the health, safety and welfare of the neighborhood or community.  The motion is based on the following:  (1) the benefit sought by the applicant cannot be achieved by any feasible method other than an area variance; (2) the area variance is not substantial because of the undersized portion of the lot (we’re only dealing with a couple of feet difference); (3) the area variance will not have an adverse effect or impact on the physical or environmental conditions in the neighborhood (it’s a very small neighborhood on a very small road).  I so move.  Thomas Neufeld seconded the motion.  With a roll call vote of 2-2 the motion did not pass.

Kenneth Antonovich – 214 Hennett Rd., Valatie – Violation Order  (verbatim)

(Mr. Antonovich was present).

Sean:  Please approach.  I understand that we were going to get some kind of interpretation 10 days prior.

Mr. Howard:  You were and you didn’t.  I understand that.

Jim:  That’s pretty much the status.

Mr. Howard:  Yes.  I’m here appearing for Mr. Antonovich.  I’m filling in for Paul Freeman, my partner.  He wanted me to extend his apologizes for not providing that.  He would have been here tonight; he’s unfortunately required to be down in Austerlitz in another pretentious planning issue.  I’m prepared to speak on that if the Board wants to hear me.

Marc:  If I may interrupt.  We heard oral presentation from Mr. Freeman the last time we were here.

Mr. Howard:  Right.

Marc:  His requirement was to submit a written brief 10 days in advance of this meeting for the Board’s consideration.

Mr. Howard:  Right.

Marc:  That was fairly clear.

Mr. Howard:  Right.

Marc:  I think the Board was exercising, I can give my perception, has exercised tremendous patience with this issue and it was at my request that the Board agree to allow Mr. Freeman the additional time to submit a brief on these legal issues.  I was waiting for that.  I was not doing independent research until I got that.

Mr. Howard:  Sure.

Marc:  I just wanted to make sure that the record is clear that the Board has extended itself.

Mr. Howard:  I think the other clarity though Marc, that you would agree with, is that those legal issues will/would be the ultimate determination in this case.  In looking at it, it’s beyond immoral.  I think there’s a legal rationalization between issuing a violation when there’s been a law change in the initial permit that was validly obtained.  I’m willing to talk about it.  If not, we would ask that the Board consider an adjournment.  If not, and the Board decides, then ultimately that will become a legal interpretation based upon the code.

Sean:  I’m not inclined to give him another adjournment.  Last time some people on the Board wanted to shoot me.  You may have other legal avenues and maybe you need to pursue that, but at this point in time I’m not willing to go that direction.  Other Board Members can speak for themselves, I’m just one vote, but that’s not my inclination.  We’re just going to vote on whether we uphold the violation or not.

Jim: Yes.  Tom: Yes.  Margaret:  I think we should uphold the violation.

Sean:  So, obviously the question was that we’re not looking for an adjournment.  To make this quick and simple…is there a motion on the floor to uphold the violation?

Tom: I make a motion to uphold the violation order against Mr. Antonovich.

Jim:  I second the motion.

All in favor.  Motion passed unanimously.

Mr. Howard:  And the rational for that?

Sean:  The rational is that we’re going back to, I don’t think I have to get rational, the rational is that we’re going back to Don; he cited the code and we’re agreeing with his interpretation of the code.

Marc:  The Board’s move is based upon the violation as it’s been articulated by the Code Enforcement Officer.

Mr. Howard:  Okay.

Marc:  Who, I also believe, has proposed some alternative resolutions to your client for consideration.

Sean:  Thank you.

OTHER:
Don stated that Melanie Ryan, scheduled for Public Hearing on November 3, 2005 at 7:00pm has withdrawn her application.  No variance is needed.

Jim Waterhouse made a motion to adjourn.  Thomas Neufeld seconded the motion, all in favor, motion passed unanimously.

Meeting adjourned at 8:20pm.

Respectfully submitted,

Leigh Ann B. Schermerhorn

Secretary





10/13/05

