
Town of Kinderhook Zoning Board of Appeals Minutes 

April 6, 2006


The meeting of the Town of Kinderhook Zoning Board of Appeals was held on April 6, 2006 beginning at 7:00pm at the Kinderhook Town Hall, 4 Church Street, Niverville, New York with Chairperson Sean Egan presiding.

PRESENT 






EXCUSED 
Sean Egan, Chairperson  




Kelly Nicoletta

Jim Waterhouse







Margaret Litteken

Thomas Neufeld





ABSENT 
Sue Jornov






Nicole Hoddick

Marc Gerstman, Town Attorney



Mary Kramarchyk, Town Liaison

Don Kirsch, C.E.O.

Roll call was taken.  Sue Jornov joined the Board.  Jim Waterhouse made a motion to approve the March 2, 2006 minutes.  Margaret Litteken seconded the motion, all in favor, motion passed unanimously.

CORRESPONDENCE: 

(a) Planning Board Meeting Minutes of February 16, 2006 (copy on file)

(b) Town Board Meeting Minutes of March 13, 2006 (copy on file)

(c) Town Board Special Meeting Minutes of March 27, 2006 (copy on file)

(d) Village of Valatie/Town Board Special Joint Meeting Minutes of April 3, 2006 (copy on file)

(1) Letter dated March 13, 2006 from Brian W. Matula of Cooper Erving & Savage, LLP; RE: March 2, 2006 ZBA meeting (see item #2)

(2) Memo dated March 17, 2006 from Kim Pinkowski, Town Clerk to Town Officials; RE: Index

(3) Memo dated March 22, 2006 from Kim Pinkowski, Town Clerk to Town Officials; RE: Code Book Changes

(4) Memo dated March 26, 2006 from Gerard Minot-Scheuermann, Planning Board Chairman to Sean Egan, ZBA Chairman; RE: CVS opinion

(5) Faxed letter dated April 6, 2006 from Patricia Dybas to ZBA Board Members; RE: CVS

PUBLIC HEARING(S):  

CVS – Cedar – Kinderhook, LLC – corner of Route 9 & State Farm Road, Valatie – area variance 
The Chairman opened the Public Hearing.  Public Notice was read by the Secretary (copy on file).  Paul Freeman of Connor, Curran & Schram representing the applicant and John Joseph representing the developer were present and explained the application.  The applicant is requesting a variance to reduce the number of parking spaces from the code mandate of 90 (based on 9,000 sq. ft. customer floor area) to 72.  Mr. Freeman presented the Board with three maps which depict the level of parking that is found based upon the statistical data from both the National Institute of Traffic Engineers and CVS representatives, a survey of Columbia County Town & Village Off-Street Parking Requirements and a supplement to the survey (copies of each on file).  Mr. Freeman explained each map as follows:  Map #1 shows 72 parking spaces at peak hour (which is Saturday 11:30am-12:30pm), the peak number of cars parked at this time and assuming they remain for 35 minutes; Map #2 shows 72 parking spaces at peak hour at holiday time (map #1 compounded by 42%); Map #3 shows 20-25% additional parking spaces.  Tom asked Mr. Freeman what this is based on; CVS experience and statistical data.  Tom then asked if this is the average; yes, 5-6 car average per 1,000 sq. ft. of customer floor area.  Tom also wanted to know what the range would be if this is average; between 5 and 6.  Sue had a question that was inaudible; discussion occurred regarding buying additional property.  Sean asked what the code 90 is based on.  Marc explained that it varies depending on use; broad category of retail uses; discussion occurred.  Jim wanted to know what 13,225 sq. ft. is.  Mr. Freeman answered the whole size of the building; there is 9,000 sq. ft. of customer floor area.  Mr. Freeman said that a question came up before at a Planning Board meeting about where the data came from.  He said that they asked the engineers to give more recent stores they’ve been involved in and the amount of customer parking they have; discussion occurred.  Jim asked if there were parking problems/inadequate parking in any other stores; no.  Mr. Freeman said there are environmental factors associated with over parking such as an increase in storm water run-off and the adverse effect of the light in the area regardless of whether it is used or not.  Sean asked if anyone from the public would like to speak in opposition of the application.  Walt Michaud – 19 State Farm Road – submitted a letter to each Board Member (copy on file) – Concerns: impacting residential existence; need more information on situation; it will attract more traffic; need a better traffic study.  Sean explained that a lot of the issues in Mr. Michaud’s letter belong in front of the Planning Board not the Zoning Board; the only issue in front of us is the parking spaces.  Mr. Michaud asked if there was a traffic report on file.  Marc said that there was a preliminary report submitted by CVS.   He added that the Planning Board is considering whether to hire an independent traffic engineer to evaluate this study; discussion occurred.  Several Board Members recommended to Mr. Michaud that he attend the Planning Board meetings to voice his concerns.  William Better – 338 Maple Lane – submitted a letter to each Board Member (copy on file) – Concerns: he doesn’t believe the applicant has complied with the standards for an area variance; the five criteria to be met have not been discussed; there has been no discussion of alternatives to reduce the size of the building; he suggested obtaining an alternative analysis; self-created problem; applicant could obtain some additional land; granting variance will set a precedence; contiguous property was a historically significant site; encourages Board to have a qualified engineer review the traffic, density and the number of people that will come into the facility.  Joyce LaRue – 1441 Old Post Road – Concerns: future development; changing code to suit applicant; questioned if applicant was aware of code when they bought the property and if it was appropriate for what they wanted to build.  Lawrence Cash – Village of Kinderhook – Concerns: the pharmacy is the biggest draw and not including it in averages is ridiculous; 10%-20% storage space against retail space; applicant should comply with code; the number of cash registers/the more registers the more customers they’re geared up for; no reason applicant should be granted variance; does not meet criteria; no financial hardship has been shown; doesn’t think zoning should be given away to every developer that comes along.  Abby Cash – Kinderhook Neighbors For Good Growth - Concerns: criteria has not been met or even shown that an attempt has been made; comprehensive plan does not ask for developers to plan for unnecessary spaces; the code is based on long range planning and it is not there to advantage any individual developer; there is land available for CVS to purchase; there is no reason they shouldn’t comply; there is no nearby parking for people to go if there are no spots available; personally would like to see a CVS in the area just not in that spot and that size; Mr. Freeman’s studies are not objective; recommends that before granting a variance the Zoning Board look at all of the data presented; the need to get another expert who will work at it and interpret it objectively; she wonders why people in the community keep asking for these exceptions/variances and feels, in her experience, that the Board seems to give them away; regarding the Boards and comprehensive plan she said that we need to decide what we want in advance and then after we’ve decided that we should then support it and if you’re not going to support our code then you’d better have a lot of good reasons why you didn’t.  Richard Wetmore – Concerns: in his opinion we tend to look at questions too narrowly when actually you find a much deeper definition of what the Board, Town Code and surrounding material is for; he stated that the Planning Board is very concerned with CVS Pharmacy traffic and with the traffic studies that have been made you can’t trust them; can’t look at parking situation without looking at traffic situation because they directly impact each other; recommends that we not approve the variance based on the facts we have so far.  Joe Dybas – Concerns: cautions Board against placing too much reliance on statistical information especially when it’s being presented by the parties who support their position; the traffic situation is an issue; not a problem to financially meet Town Code; setting a very bad precedence; code should be enforced.  Sean asked if anyone from the public would like to speak in favor of the application; no one spoke.  Sean stated, for the record, that on March 26, 2006 the Planning Board sent us a favorable recommendation of the variance.  Mr. Michaud said that the circle there now cannot contain the traffic that’s there presently; he gave examples.  Margaret stated that these concerns were brought up to the DOT when they presented the design to the Town and the DOT said it wouldn’t be a problem.  Mr. Michaud said that the experts are saying this is what the scenario is but this is the reality of it; more examples were given after which Marc suggested, once again, to Mr. Michaud that he bring these concerns and comments to the Planning Board.  Sean stated that whether the variance is granted or not will not change the traffic; it may possibly increase it and that’s something that people need to consider when talking to the Planning Board.  Margaret said that the size of the building is a vital point and in trying to do this in parallel with the Planning Board she would like to know more from the Planning Board about where they’re going with this.  She also said that there are no measurements on the maps regarding the setbacks for where the driveway comes in off of State Farm Road and the employee parking seems too close to the boundary line.  Don stated that there are no requirements for parking for setbacks; just buildings; driveways are included in lot coverage; discussion occurred.  Richard Wetmore asked how he can make a formal request to the Planning Board asking for the mechanics of how they can arrive at a positive recommendation for a zoning variance when they haven’t even come anywhere close to concluding their evaluations.  Marc answered the question by saying that it’s a coordination issue.  The Town Code requires the Zoning Board to refer to the Planning Board for a request for a recommendation.  He went on to say that the Planning Board is in a position where they have not made a SEQRA determination, application is not complete, still a lot of discussion going on, but the code says that if the Planning Board doesn’t provide an opinion within 45 days after referral then it’s considered a favorable recommendation.  The Planning Board looked at this issue and was not in any way signing off on the project, but in terms of the issue of more or less parking the Planning Board felt that less parking space was a positive thing associated with the project, that has nothing else to do with anything else in terms of the design.  Will the Planning Board consider rashing down the size of the project, that is an issue for discussion, all issues raised here tonight are relevant issues for the Planning Board to consider.  Sean said that in this case we could be granting a variance that may not even be needed if the Planning Board rashes it down.  Marc stated that the ZBA cannot act until the SEQRA compliance.  Sean then asked why we are even entertaining a variance that may not be applicable; discussion occurred.  Jim Waterhouse made a motion to keep the public hearing open until the completion of SEQRA; document in hand to review.  Margaret Litteken seconded the motion.  With a roll call vote, all in favor, motion passed unanimously.  Jim wanted to know, if we said no, which option the applicant would take: to buy more land or build a smaller building?  He said this is one thing that wasn’t mentioned.  Why not make the building smaller and compatible with the area?  Mr. Freeman said that they feel that the proposed size of the building would best serve not only the immediate future but also the long-term growth.

NEW BUSINESS:  None

OLD BUSINESS: 
National Union Bank of Kinderhook – Widewaters Commons – sign variance 
Paul Freeman advised the Board that under the code you have to have written authorization from the landlord.  They do not have it and requested the application be kept open. 

OTHER: 
Sue Jornov made a motion to adjourn.  Thomas Neufeld seconded the motion, all in favor, motion passed unanimously.

Meeting adjourned at 8:34pm.

Respectfully submitted,

Leigh Ann B. Schermerhorn

Secretary
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