
Town of Kinderhook Zoning Board of Appeals Minutes 

January 4, 2007


The meeting of the Town of Kinderhook Zoning Board of Appeals was held on January 4, 2007 beginning at 7:00pm at the Kinderhook Town Hall, 4 Church Street, Niverville, New York with Chairman Sean Egan presiding.

PRESENT 






ABSENT 

Sean Egan, Chairman





Margaret Litteken
Jim Waterhouse





Mary Kramarchyk, Town Liaison
Thomas Neufeld
Susan Jornov 






EXCUSED 
Jim Haggerty






Nicole Hoddick
Jacalyn Fleming, ZBA Attorney
Glenn Smith, Building Inspector
Susan Jornov and Jim Haggerty joined the Board.  Roll call was taken.  Susan Jornov made a motion to approve the December 7, 2006 minutes.  Jim Haggerty seconded the motion, all in favor, motion passed unanimously.

CORRESPONDENCE: 

(1) Memo dated December 14, 2006 from Kim Pinkowski, Town Clerk to Town Officials; RE: Codebook Update

(a) Planning Board Workshop Minutes of November 9, 2006 (copy on file)

(b) Planning Board Meeting Minutes of November 16, 2006 (copy on file)

(c) Special Meeting Planning Board Public Hearing Meeting Minutes of December 1, 2006 (copy on file)

PUBLIC HEARING(S):  
Van Allen Automotive – Route 9H, Valatie – violation appeal 
The Chairman opened the Public Hearing.  Public Notice was read by the secretary (copy on file).  Sean asked the representatives present for Van Allen Automotive to step forward.  Tal Rappleyea, Attorney, and Patricia Van Allen were present.  Ed McConville, Town Attorney, stated that the way these are normally conducted is as an Administrative Hearing/State Administrative Procedure Act (mini trial) and with Tal’s permission and the Board’s, he requested that is the way we go; Sean agreed; Tal agreed stating that if he wanted to be that formal that was fine with them.  Sean stated that this is only the second violation that the Board has had in terms of appeal (the last time: Don sited the violation, he stated his case, the Plaintiff stated his case, the Board asked questions and made a decision). Ed explained that Administrative Hearings are conducted by the State Administrative Procedure Act.  First there is an opening statement by both parties and then the Town will present its evidence.  Sean asked what the protocol was; the Town would go first.  For the record the following was stated:  Ed McConville, Town Attorney; Tal Rappleyea, Attorney here in Kinderhook with his client Pat Van Allen.

Ed (opening statement): Essentially the Town sited Van Allen for operating an auto sales lot without site plan approval.  The site plan approval requirements contained in Section 81-47 of the Town Law, copies of which I’m sure all of you have, requires site plan approval for a change in the use of land in the Town.  Everybody knows that Van Allen’s has operated an auto repair shop for a substantial period of time.  About a year and a half ago, there appeared more and more cars on the lot.  These cars had signs on them for sale, there was some banners and things like that and that alerted the Town Officials to the effect that cars were being sold and no site plan approval.  Subsequent to that, the Van Allen’s were sited for operating a used car lot, or car sales lot, without site plan approval.  Then the matter was handed off by Don, the Building Inspector, to Glenn.  Glenn involved himself in a number of negotiations with Tal.  The sum substance of which is, it’s a pre-existing non-conforming use.  Van Allen’s have operated a used car lot here since before the enacting of zoning in 1972.  “We are merely continuing that use”.  There was some exchange of evidence, etcetera.  The Town’s position to that is first, Van Allen’s didn’t own the property until 1974; the second thing is anybody who has driven by there has seen a substantial increase in the number of cars parked on the lot.  And even argued, if it was grandfathered, that is a business that operated there before the enactment of zoning, it has substantially changed because it has materially increased in volume and change has also incurred in the fact that before a year or so ago, there weren’t signs on cars, there weren’t banners, etcetera, it didn’t look like Central Avenue in Albany.  The purpose of site plan approval is partially ecstatic.  Do we want Central Avenue in Albany on Route 9H in the Town of Kinderhook?  The second part is site plan approval is necessary for safety reasons.  Once you have a used car lot, or it starts to expand, there has to be driveways for ingress and egress, etcetera.  That is the purpose of site plan approval.  Our position is there was no use before the enactment of zoning and the Van Allen’s have the burden of proving that; we don’t have to prove that it wasn’t there; they have to prove there was by a ponderous of the evidence.  And the second item is, even if there was used car sales before the enactment of zoning, they have so substantially increased, and the cars have moved toward Route 9H and created congestion, etcetera, that still constitutes a change in the use of the land.
Tal (opening statement):  [Tal submitted a check to the secretary in the amount of $11.66 to cover the cost of publishing the public notices].  A lot of what Ed said, I agree with, especially the first half of it as far as how the process came about and how we got to where we are, but where we did try to think is the actual facts and the pre-existing non-conforming use.  We have proof and I’ll show it to you tonight, that in fact Van Allen’s along with there partners over the years, since 1963 as a matter of fact, have been selling used cars on the lot there.  The volume essentially has remained the same where they usually have between 5 and 10 cars that are for sale.  The only real difference, if you will, and, I’m sorry, that has been continuous since 1963 whether it’s been with Mr. Scott or other partners along the way; I have an affidavit, or a letter, from Mr. Scott their first partner from 1963 to show that. The only change, if you will, is essentially the moving around of the vehicles on the parcel itself.  What you see now today are the more attractive cars on the lot, in other words, the ones that are being offered for sale, those between 5 and 10, that are closer to the road as opposed to the ones that they’ve towed in basically off the roads of the Town of Kinderhook, accidents and what have you.  Usually in the past it’s those vehicles who were up front and then they were towed away to the crusher as time goes by, usually it’s once every six months or so.  One crusher just came in last month and towed away 20 cars so.  They’re making an attempt, basically, to make it look better.  There’s not been a change.  There’s not been a change in the volume.  I think that Pat could testify to the use and volume and the continuous nature of that use from day one.  And so, therefore, it is our opinion that it is pre-existing non-conforming use, that it’s been continuous, that there hasn’t been a change in the volume or any kind of material alterations.
Ed called his first witness Glenn.  Ed suggested that Glenn be sworn in.
Sean: Do you swear to the whole truth, and nothing but the truth?
Glenn: I do.

Ed:  Could you tell the Board what your job is?
Glenn:  I’m the Building Inspector and Code Enforcement Officer in the Town of Kinderhook.

Ed:  What are your duties in that job?

Glenn:  To enforce the codes in the Town of Kinderhook in the State of New York with regards to Building and the Town Code.

Ed:  Does that include enforcement of the zone code?

Glenn:  Yes it is.

Ed:  How long have you been the Code Enforcement Officer in the Town of Kinderhook?

Glenn:  For the Town of Kinderhook I have been the Code Enforcement Officer since June of 2006.
Ed:  Have you been/are you Code Enforcement Officer in any other community in the area?

Glenn:  I’ve also held Building and Zoning Enforcement Officer in the Village of Kinderhook for a year and a half.

Ed:   Do your duties include custody of records of the Building Department?

Glenn:  Yes they do.

Ed:  Do you have custody, have you brought with you, the records for Van Allen?

Glenn:  Yes I do.

Ed:  Is there any Notice of Violation in that file?
Glenn:  Yes there is.

Ed:  Could you mark this as exhibit #1?  (labeled by the secretary as Exhibit #1; on file)  Alright, Town Exhibit #1, could you tell us what it is?

Glenn:  This is a violation issued to Van Allen Automotive in violation of 81-47 of the Zoning Laws of the Town of Kinderhook; Zoning Laws requesting site plan approval for the expansion of the existing operations on the property.

Ed:  Just read the section that is involved; not the whole section.
Glenn:  81-47: A zoning permit from the Building Inspector and site plan approval pursuant to this article shall be required before any of the following activities shall be undertaken: the erection of any building or structure shall be erected on any land in the Town of Kinderhook, the moving or changing location of any building or structure erected on any land in the Town of Kinderhook, the change in use of any existing building or structure erected on any land in the Town of Kinderhook.

Ed:  That’s enough.  I offer this as Town’s Exhibit #1.  Who signed that?
Glenn:  That was signed by Mr. Donald Kirsch.

Ed:  After that what happened?

Glenn:  I came on board and this was an existing violation. Don asked me to take care of it so I investigated it.  My investigation, do you want me to get involved in that now?

Ed:  Yes, tell me everything you did.
Glenn:  Let me back up a little bit and tell you how this evolved.  I’ve been living in the Town of Kinderhook since 2001 and driving by Van Allen Automotive I’ve always noticed a lot of cars on the lot, but nothing of any consequence as far as for sales were concerned and all of a sudden when I became Building Inspector in the Village, I started noticing different things happening at Van Allen Automotive; they started to put cars up in the front for sale.  I went to work for the Town of Kinderhook in June and Don pointed out this existing violation and he asked me to go check into it; which I did.  I approached, I believe it was Mrs. Van Allen at the time, and she referred me to Mr. Rappleyea.  I then approached Mr. Rappleyea and asked him what we can do to resolve the issue of a non-conforming use of the violation of 81-47 and he said I’ll provide you with documentation stating that they’ve been selling cars since, I think it was, 1960.  Mr. Rappleyea did provide me with some documentation.  The documentation he did provide me is sales and receipts for cars from 1979-1981 (labeled by the secretary as Exhibit #2; on file).  I did the numerologist of those sales figures and basically what it says is that they were selling about an average of two cars a month.
Ed:  Could you say that again Glenn?

Glenn:  They were selling an average, based on those figures Mr. Rappleyea gave me, an average of about approximately two cars a month; and this was 1979-1980.

Ed:  So then what happened?

Glenn:  Then judging that, I took some pictures of the lot and again, everything was brought forward, right on the street, as you would see it on Central Avenue in Albany and at any particular time you would observe anywhere between 12 to 15 cars on the lot for sale; banners and stickers in the windows.  Obviously a change from what it used to be.  Now, they say they sell the same amount of cars, two cars a month, well I’ve got pictures dated back from October all the way up to the present (labeled by the secretary as Exhibit #3a and Exhibit#3b; on file).  The pictures reflect different vehicles on the lot and there are about 10 to 15 cars in each one of these pictures.  There’s more than two cars sold a month.  As I stipulated and said in the letter, it’s not my intentions, or the Town’s intentions, to refuse Van Allen’s from selling autos there, but to conform to the code; to go for a site plan review to make sure that all aspects of safety and service are conforming. 
Ed:  Regarding the photos, could you tell us what it is?
Glenn:  This is a photograph that was taken on January 3rd ,  which was yesterday, and there are approximately 9 cars on the lot. (Exhibit  #3a)

Ed:  Does that accurately reflect what you saw?
Glenn:  Yes.
Ed:  I’ll show you Town Exhibit #3b and ask you to tell me what it is.

Glenn:  This was taken October 18, 2006 and there are some 12-15 cars on the lot, all with for sale signs on them, antenna banners, etcetera; which let it be known clearly that it’s for sale.  None of the cars, by the way, in either of those photographs are the same which leads me to believe there’s a turnover in auto sales; more than two a month.
Ed:  Now, just for a moment, I want you to show me, to take me, from there in those pictures, in January and October, backward for as long a period of time as you have seen that property and that includes not only as your time as Building Inspector in the Town, but a resident who used to drive by there all the time.
Glenn:  Well, when I first moved up here, I’d never seen a car for sale on the lot to represent  quote/unquote a used car lot.

Ed:  Were cars parked up near the pavement like that?

Glenn:  Not in that neck, for sale, no, not that I can recollect.

Ed:  Chronologically take me through it.
Glenn:  Alright, as I said before, within the last two years I’ve slowly noticed that things were changing on the lot; before I was involved in the Town.

Ed:  Changing how?

Glenn:  Things were for sale; cars were for sale. I noticed that that I’d never noticed before.  There were stickers in the window; they were getting on the antennas; something that would be known to used car salesmen.

Ed:  So it looked different?

Glenn:  It looked different.
Ed:  Ok, when did the cars start moving toward the pavement of 9H?

Glenn:  I would probably say approximately a year and a half ago.
Ed:  A year and a half ago.  Was this the same time that the banners and the for sale signs appeared on the cars?

Glenn:  I noticed more, as Tal said before, more updated automobiles up front, newer models, maybe not with the antenna and the (inaudible) on them, I’ve noticed that probably within the last year.
Ed:  But have you noticed a change in location of accumulated vehicles over a period of time?
Glenn:  Yes I have.

Ed:  Describe for the Board that change.

Glenn:  Well, the change is that their position is upfront as you would with a used car lot, positioned against the road with for sale signs on them.
Ed:  That’s now; how did they used to be?
Glenn:  Well, things were in the back; there was never anything up front that I can recollect.
Ed:  That’s what I wanted; there was never anything in the front.  When did it start moving up towards the front?

Glenn:  I would say about a year ago.

Ed:  About a year ago, and at the same time the for sale signs began appearing on the vehicle?

Glenn:  About the same time, yes.
Ed:  The banners and everything.  Does that constitute, in your opinion as Building Inspector and Code Enforcer in the Town of Kinderhook, a change in use of the property?

Glenn:  I think so, yes.
Ed:  Is there anything else in the file?  Do you have anything else to be submitted? (pause)  I’m leading you, I realize it.
Glenn:  Yeah, no, tell me please.

Ed:  How about the map?
Glenn:  This is a map that was dated 1998 for a subdivision, if I’m not mistaken, and on this map there’s nothing indicating anywhere that there is a sales of used cars (labeled by the secretary as Exhibit #4; on file).  I also have one here that goes back to 1984 and a Planning Board map, again, that indicates no sale of used cars (labeled by the secretary as Exhibit #5 and Exhibit #6; on file).
Ed:  They were simply attached to the file; I do not know the purpose for which they are in the file.

Glenn:  They’re stamped by the Planning Board.  There’s got to be (inaudible), it’s not the Building Department’s function to preclude Van Allen’s from selling automobiles, but to comply with issues, the zoning codes in the Town of Kinderhook, to go for a site plan approval with expanded uses.  Everybody else in the Town has to or has done; they should do as well.
Sean:  Does anyone have any questions?
Tal:  You testified that you’d never seen any cars parked near the road before.

Glenn:  Cars for sale.

Tal:  What about other cars?

Glenn:  There’s always cars in and out of that lot, but nothing ever configured for sale.  I use the word configured because what they have now is a half moon shaped, that’s what represents, in my opinion, a used car lot.
Tal:  But, like I said during my opening statement, there have been cars parked near Route 9H.  And, so then, in your mind, also, you testified that the signs and banners are a change in use.
Glenn:  No, I didn’t say that the signs and banners were a change in use; it helped me decide that it was a change in use; expanded change in use.
Tal:  And you also testified that your analysis, based on the documentation I gave you, that those lead you to believe that there were two cars per month were sold.

Glenn:  Right.  Remember our first conversations, when I asked and you said well let me provide you with documentation to prove grandfathering; I said, yes, that’s great, any way we can do it to prove it; otherwise…
Tal:  I didn’t do a very good job.
Glenn:  So, after three or four weeks, I finally stopped by your office, you handed it to me, I analyzed it and came up with this.  I was told before that Van Allen’s was selling cars since 1960.  Really, I think the (inaudible) of it is, is that if you take a look at all those pictures I’ve taken…
Tal:  We’ll get to that, just let me ask you a few more questions.  Did we ever tell you, though, that those documents I gave you meant that they were all of the documents we had in regard to the matter.

Glenn:  Well, the assumption that I was under was that you provide documentation to prove that at present you are selling cars.
Tal:  But, didn’t I say that there were more; we were looking for more?

Glenn:  Frankly, I don’t recall you saying that.

Tal:  Are you familiar with the practice of switching cars between used car dealers?  In other words, if someone has a few cars on the lot here and they’ve got sort of an agreement with a used car lot up the road, it’s not selling very well here, they’ll swap cars in and out to try and see if the traffic or the market is a little bit different in another location.
Glenn:  You call that wholesaling if I’m not mistaken.

Tal:  Right.  Do you know whether the Van Allen’s engage in that practice?
Glenn:  I have no idea about the business.

Tal:  That’s all.
Sean:  Does the Board have any questions?
Susan:  When you sell used cars do you have to have a license?

Tal:  Yes.

Susan:  And do you have proof of when that license was obtained?

Tal:  Yes we do.

Susan:  And when was it obtained?

Patricia: 1979.
Susan:  And when did the zoning take effect?
Patricia:  1972.
Ed:  We’re a little out of order.
Susan:  I’m sorry.

Tom:  She’s asking a question and I think it should be answered.

Sean:  Right now this is an opportunity to ask this witness the question.

Susan:  Ok, I didn’t know.

Sean:  We’ll get an opportunity for those.  Since we’re doing it somewhat formal; let’s keep it somewhat in order.  So, if you have a question for Glenn, this is the appropriate time; we’ll have plenty of time to allow any other questions toward the very end.

Tom:  I have a question.

Sean:  Do you want to ask a question of the Town?

Tom:  Yes, I have a question for Glenn.  Has the size of the property changed, do you know, where the business is being done?

Glenn:  Clarify that for me please.

Tom:  Has the property increased or decreased?  In the period of time that Van Allen’s has been in business has the property size changed?

Glenn:  Well, the maps show that…

Tom:  I didn’t ask about them, I’m asking you.

Glenn:  Has the property increased?

Tom:  Yes.

Glenn:  According to the maps that are in the file that was back in 1997.

Tom:  In 1997.

Glenn:  Then in 1988, I believe it was.
Jim W.:  The property size changed?
Tom:  In 1997.

Glenn:  It was a sub-division.

Tom:  So then buildings were added?

Glenn:  No, it would be the (inaudible) back then; change in use of the, I think, the automotive supply store changed from one to another.  I don’t understand what your question is.  Did they physically add more property to the building?  Back then I wasn’t here in 1997; I don’t know; that’s one for (inaudible).

Tom:  I’m trying to understand what change aside from the cars?  Was there any other change to the property; were buildings added or taken away?

Glenn:  I focused on this violation strictly for the sale of used cars in the front.  I’m not focused on the change in use of another building.  That I know of, everything seems to be the same since I took over.

Tom:  So the only change that you’re aware of, or that you think are aware of, is that there have been an increase in the sale of cars; a dramatic increase?
Glenn:  The change in use of the property to reflect the sale of cars.

Tom:  No, that’s not what you said.

Glenn:  That’s what I said, yes.

Tom:  No, you said that from what you can tell is that there’s been an increase in the number of cars being sold on the property.

Glenn:  I was never aware of them selling cars in the past until about a year and a half ago.

Tom:  Right.  Then Mr. Rappleyea gave you information that there were sales, cars being sold, and based on what your analysis was, there was a substantial increase in the number of cars being sold.
Glenn:  Exactly.
Tom:  Ok, I just want to understand, you’re accepting the premise that cars were being sold there all along?

Glenn:  Yes according to what my research shows.

Tom:  I’m just trying to understand.

Glenn:  Ok, according to my research and what they have provided me as far as documentation and how these cars are sold.

Tom:  So based on the documentation, you’re satisfied that used cars have been sold there all along?
Glenn:  Yes (inaudible).

Tom:  I asked you one question; we’ll proceed to the next one.  So the premise is that cars have been sold there all along based on…

Glenn:  (inaudible) I mean I can sell cars…

Tom:  I don’t know what that means.

Glenn:  I have a car for sale at my home, I put it in the newspaper, it sold.  I go in, he has an automotive repair business, oh what about that 198…(inaudible)

Sean:  Tom.  Tom.  May I ask a question and have him clarify it.

Tom:  Well, I have another (inaudible) to look at.

Sean:  Is it the Town’s position that it’s the amount of cars being sold that constitutes a violation not that cars being sold?

Glenn:  Yes.  The amount of cars there presently as opposed to what was there in the past.

Ed:  There’s two parts to this violation.  First, we say that there is, since three years ago, there’s been cars sold.  Everybody admits there’s cars sold.  If there’s cars sold, you need a site plan, so let’s admit it.  The defense is: but there were cars sold before 1972.  And so that is issue one.  Was there cars sold before 1972?  If there was, then you have an argument for pre-existing non-conforming use.  But there can be another change in the property.  There can be a few cars sold to many cars sold.  What is the next step?  Balloons, clowns marching up and down with signs: come to Van Allen’s.  Those are all changes.
Tom:  That would be a violation.
Sean:  But what I’m asking though is, is it the Town’s position that it’s a violation, I think we can stipulate, it seems we can stipulate, that unless you’re saying other wise, that they’ve been selling cars for numerous years.
Ed:  The violation is they’re selling, the Town’s position is they’re selling, cars without site plan approval.
Tom:  You’re position is regardless of the amount?

Ed:  Yes.  Now I’m anticipating the defense that we know is raised and that is: but we’ve always sold cars.  And our sojourner to that is: maybe you’ve always sold cars, but you haven’t sold this many cars.  And increasing the number of cars you sell, and bringing them closer to Route 9H, and having more cars for sale, and having banners, and having signs on the windows of the cars; that is also a change in use.  And that is in anticipation of their defense that we’ve always sold cars here. 
Sean:  I’ll ask one more time.  Assuming that we can stipulate that cars have been sold since 1972, the Town’s position is that there’s a substantial increase in the amount and also the way they’re now being sold requires, in your opinion, requires a…

Ed:  Yes, that is our position.

Sean:  Ok, I’m trying to figure out where the Town is coming from also.  Tom, do you have some more questions?

Tom:  Ok, so this violation order encompasses all three of your (inaudible), Mr. McConville?
(inaudible)  Either one of you, because you’re saying regardless of whether they prove that…
Ed:  No, that violation encompasses only the sale of cars.

Tom:  So we’re only talking about whether they sold cars.

Ed:  Their defense to that is: but we’ve always sold cars before zoning so we don’t need site plan approval and our rejoinder to that is: but you’ve expanded.  Yes, that does include the expansion or change.

Tom:  This violation includes the expansion?

Ed:  Yes.

Tom:  Ok, the other part that you alluded to in your opening statement, in needing site plan approval in terms of entries and stuff like that because of increased volume, are you saying that there are problems in entry and exits from Van Allen’s property; that there are accidents or other issues?
Ed:  No.
Glenn:  It’s not a decision that we make.  It’s a decision the Planning Board would make; site plan approval.  They’re not in violation there now, but my point is that we don’t know the violations under a structured site plan approval; these would be avoided.

Ed:  The purpose of site plan approval is to create some visions on the site and to require them to avoid accidents.  That is why you have site plan approval.

Glenn:  If the Town would let anybody on Route 9 and 9H expand their business haphazardly, there is no control above and beyond that.  We are not, again, let me reiterate this, we’re not trying to preclude them from selling automobiles; we’re trying to have them conform to the laws in the Town of Kinderhook; to go for site plan approval.
Tom:  That’s an assumption that they’re not conforming.
Ed:  Yes, if they went for site plan approval, they bring a site plan in, then the Planning Board would say things like: well, you ought to have a curb front here so that your customers can come in safely to look at cars and emerge there and you probably shouldn’t be too close to Route 9H for the potentiality of accidents; and all these other things that take place in conjunction with site plan approval.  The purpose of site plan approval is to preserve the community of Kinderhook and not have Central Avenue as a matter of ecstatic, and that is the legitimate purpose of site plan approval.  The second part of it is to provide for health and safety.  You bring a site plan in and the Planning Board will stand there and say:  well here is where you ought to sell the cars because there is a danger of accidents if you don’t, and you ought to have a curb cut here, and you shouldn’t have balloons and stuff like that within 3’ of Route 9H; not that they do now, but those would all be the conditions of site plan approval; those are the reasons why you have it; to avoid haphazard, unattractive, dangerous, unhealthy growth.  I’m not saying any of those conditions exist now.
Tom:  How far is the nearest car from Route 9H?

Ed:  How far is what?
Tom:  From the traffic?

Glenn:  I don’t know.
Ed:  That’s a decision for the Planning Board.  All I’m saying is, please, go to the Planning Board and get what you’re doing for safety, ecstatic and orderly growth of the Town of Kinderhook.  We’re not setting requirements, we’re not saying anything, just go to the Planning Board and do that.
Tom:  I think this is unnecessary because you weren’t answering questions; you’re making a speech.

Sean:  We’re a little informal here so I don’t think we’re going to get…

Jim W:  Could I ask you one quick question?  Did they approach you about getting a site plan approval?
Glenn:  (inaudible)..the Town Attorney with this one.  When the violation was issued, this was their response.  (labeled by the secretary as Exhibit #7; on file)

Jim W:  This is nothing that we’ve already received I take it right?

Glenn:  No.
Sean:  While we do that, I want to make this clear, I’m still not clear: assuming that we can stipulate or assuming that Van Allen’s can prove that they sold cars prior to 1972, one or two I don’t care, what if they only sell three.  Let’s step back, let’s assume they can prove that they sold cars prior to 1972 and they didn’t do any more, they just continue to sell two a month, do they need site approval?

Ed:  No.

Sean:  Ok.

Ed:  No, except they changed the location of the cars and everything and that’s your decision…

Sean:  Let’s stick to my question though.  Let’s assume that they’re not selling more than two…

Ed:  That’s your decision; you have to decide whether there’s a change.

Sean:  But, I want to get the Town’s opinion though, the Town’s position.  So, if they can prove or you can stipulate that they’ve sold cars prior to 1972, the Town would not require them to have a site approval?

Ed:  That’s not true.

Sean:  Well, that’s what I’m asking.

Ed:  I’m saying that, we’re still saying, even if they can prove that, they changed the use because we think they’re selling more cars and in any event, they started to decorate the cars, they started to congregate them together more, they changed the face of the property, and then they have these banners and stuff like that and it changes the face of the property.  Just the same as if they started with loud speakers that said come get your cars at Van Allen’s; even though they only sold three cars that’s still a change in the use of the property; as is the addition of banners and things like that.
Glenn:  They had an illegal sign that was posted there: Van Allen Auto Sales; that they never had before.

Sean:  That’s been removed, right?

Glenn:  It’s not there now.  I’ve never issued a violation specifically for that but…

Sean:  I’m just trying to get what the Town’s position is.  So, if it was prior to 1972 and if they didn’t do anything else, they didn’t put up any signs, they didn’t put any banners and they went from two cars to three cars they wouldn’t need a site approval?
Ed:  We would argue…probably if they…no, we wouldn’t bring that up.  If they went to seven or eight cars, we’d say that’s a substantial change and that is your decision as to whether that is a change.
Sean:  So, it’s the Town’s position, though, that not only is it the amount of cars but in the manner they are now being sold that now requires a site approval.  I just want to get the Town’s position.

Ed:  Yes, that’s right.

Sean:  Are there anymore questions for the Town?

Tom:  I just see complications because in terms of this violation order, it’s only talking about the issue of whether there is a dealership or not.  If that’s no issue, then the other stuff is not relevant.  The thing in the violation order is that they’re not supposed to be selling cars and that’s the only thing that I see that we need to address here.

Ed:  No.

Glenn:  May I say something?  If you look at the letter that I dated October and sent to Mr. Rappleyea, there’s a decision that I made, or the Building Department made, in terms of requiring site plan approval.  That’s why they’re tonight.   They’re opposing.  This was presented as part of the proceeding evidence. Why they’re here tonight is to, it should say right on their ticket getting in here, is that they’re appealing our decision.
Tom:  As I understand it, as our role, in terms of an Appeals Court, they’re appealing your violation order.

Glenn:  They’re appealing a decision we made that they are required to have a site plan approval.

Tom:  That would be in the violation order.

Glenn:  Look at my letter dated October and read it.
Tom:  Do I have to?

Sean:  This letter here

Tom:  I don’t have it.  (Jim W. shared his copy with Tom)

Glenn:  The violation order preceded my interpretation.  The violation order was issued by Mr. Kirsch, Mr. Kirsch asked me to take over this case and I did.  So again, I’ll say it for the fifteenth time…

Tom:  So then this is a second violation order?

Glenn:  It’s not a violation order; it’s a decision that I rendered, or the Building Department rendered, in regards to requiring a site plan approval.  They’re here to appeal my decision that they need a site plan approval.  As a matter of fact, they even filled out the correct forms, which is unusual.  (the tape was turned over here; continued with Glenn saying…) my letter you’ll see it: you have the option to appear before the Zoning Board of Appeals to appeal our decision; or words to that effect.
Tom:  So this basically, as I see it, is a separate/standard violation?
Glenn:  I came to this decision.
Tal:  If I may.  Basically the way this sort of stuff works out (inaudible), I represent nine towns so I do this stuff all the time.  Basically you start out with a violation letter and then if the person feels that they’re not in violation they say: well, I’m not because of x, y, and z.  And then the Code Enforcement Officer has to issue an interpretation, or opinion, whether or not that defense of the violation is real or not.  And then if the person is agreed with that decision, they would conform to the laws.  (inaudible)  It started out small and it’s gotten very, very, wide because of some of the defenses we brought up.
Sean:  We may not agree with Glenn or Don, but they’re citing on their interpretation of the code; they’re in violation based on the quantity of cars and the environment they’re sold.  Now, we may not agree with that, or we may agree with that, but that’s what they’re basically saying.  So it’s our decision to say: is he right or is he wrong; that’s all; it’s relatively simple.  We have to hear from their side too; maybe we should do that; it might make things a little clearer for everybody.
Jim W.:  My question here is, really, what the violation is: 81-47, part 4, the change in use, because the building hasn’t changed, it’s the same building that’s been there.  The change in use of any land.  What really you’re saying is the expansion of any use of land.  The use has been the same; we’ve already acknowledged that, correct.

Ed:  That’s your call.

Jacalyn:  The issue is whether before the code was approved in 1972, they can demonstrate that they were selling cars then and if so how many and whether there has been an expansion of this use since then.
Jim W.:  Is expansion cause for a change in use?

Jacalyn:  No, but your code precludes expansions of non-conforming uses, so they would be grandfathered for a non-conforming use as it existed pre 1972.  If it’s expanded substantially, based on your interpretation of what that means, then there’s some evidence of what that means that’s generally a case law.  If there’s been an expansion and your code precludes that, then you can say that there’s been an expansion, which is basically, may be equivalent, to a change of use.
Jim W.:  Ok.

Ed:  Now there’s a section of the code, and I was going to save this for summing up, there’s a section of the code that deals with non-conforming uses and it says any expansion or change of a non-conforming use destroys it.  I was going to save that for the end, but there is a section of the code that deals with non-conforming use.

Jim W.:  You’re sure that doesn’t just refer to a building?
Ed:  No.
Jim W:  Because I have an 81-39 in here and it’s pretty clear that it’s a building use not a land use.
Ed:  No, 81-47 is the site plan approval requirement section and that says that site plan approval is required for any land in the Town, any change in the use of the land and then there’s a separate section that says any change in a building on the land.  So, if they meant it to limit it to buildings only they would not have added the section about change in use.  And then the non-conforming use section of our code says that a non-conforming use, a previously legal use before 1972, may be continued under the non-conforming use section of our code so long as it isn’t changed.  We’re saying this use has been changed.

Glenn:  I had a circumstance that I experienced in the Village, of an individual who was baking pies in her home, fine; they were selling them out of their home.  Nothing on the outside of their building lead me to believe that they were baking pies and selling them there.  Then all of a sudden they came to me and they wanted to expand the use of their property; they wanted to put a sign (inaudible), but I’m talking same terms as what’s happening here.  They’re expanding the use of an existing business, small as it might be, to a larger business; that we’re now aware of.  That’s the point I’m trying to make.  That it’s an expanded use of a piece of property; that’s the point; it’s simple.
Sean:  Let’s get to the other side in; let’s have the other side have their turn. (inaudible)  I’m sorry, I apologize, I thought we were done.  Would you state your name for the record please.
Barbara Beaucage.
Sean:  Do you swear to tell the truth and nothing but the truth?

Barbara:  I do.
Ed:  What’s your job, Barbara?

Barbara:  I am the Assessor for the Town of Kinderhook.

Ed:  You have custody of all of the tax records of the Town and as a result you have custody of records indicating ownership of property?
Barbara:  Yes.

Ed:  Ok, let’s cut to the chase.  Who owns the property?

Barbara:  Van Allen Automotive, Inc.

Ed:  How long have they owned it?

Barbara:  Since March of 1976.

Ed:  Who owned it before?

Barbara:  Prior to: from 1974 until1976 it looks like K. Van Allen, our records say K. Van Allen.
Ed:  Who owned it before that?

Barbara:  Meyer; M-E-Y-E-R.

Ed:  Meyer owned it from 72 or 71…

Barbara:  Through June of  74.

(Two Town record cards were given to the secretary who will copy and label Exhibit #8 and Exhibit #9; on file)

Sean:  Thank you.

Tal:  Our (inaudible) is Pat Van Allen.
Sean:  State your name for the record.

Patricia Van Allen.

Sean:  Do you swear to tell the truth and nothing but the truth?

Patricia:  I do.

Tal: Where do you reside at?

Patricia:  Route 203, Niverville.

Tal: That’s in the Town of Kinderhook?

Patricia:  Yes.

Tal:  Do you own a business in Valatie on Route 9H, just south of Hannaford?

Patricia:  Yes.

Tal:  What’s that business called?

Patricia:  Van Allen Automotive, Inc.

Tal:  How long have you been located at that specific location?

Patricia:  Since 1963.

Tal:  Describe for me the nature of the business that exists there.

Patricia:  My husband started the business in 1963 with a partner.  He leased the property; built a body shop and he and his partner did auto body repairs and sold vehicles, towed vehicles.

Tal:  From whom did they lease the property?

Patricia:  From Ray Meyer.

Tal:  And that would be the same Ray Meyer that Barbara was talking about.

Patricia:  Right, he was my husband’s father-in-law.

Tal:  And who was your husband’s partner?
Patricia:  Anthony Scott.

Tal:  Is he still living?
Patricia:  He’s now is in a fireman’s home.

Tal:  Did he also run other businesses?

Patricia:  Well, yes, he had his own body shop in the Village of Kinderhook after he and my husband (inaudible).

Tal:  When did that happen?

Patricia:  In 1974.

Tal submitted a packet to each Board Member including the following: a letter from Anthony Scott, Certification of Incorporation of Van Allen Automotive and Motor Vehicle Book of Registry for cars sold between November 10, 1979 and December 20, 1980 (the secretary labeled the packet Exhibit #1; on file)
Tal:  Most of this has already been seen; it’s the first two pages that are new things.  All but the first two pages are copies of those things that I gave to him for 1979 and 1980 showing a portion of sales from those two years.
Ed:  The only thing…normally affidavits are not acceptable evidence because there’s no opportunity for us to cross-examine, but I’m not going to challenge it.
Tal:  It’s two-fold.  I mean because it’s an Administrative proceeding the evidence will (inaudible) what they were; whether you believe that Anthony signed this or not or (inaudible).  Did you get this affidavit from Mr. Scott?

Patricia:  Yes.

Tal:  Did you witness him signing it?

Patricia:  Yes.

Tal:  Did you send it Tal Rappleyea?

Patricia:  Yes. 

Tal:  Now, in page 2 of the packet what is that?

Patricia:  The Certificate of Incorporation from 1976.  When we changed from Van Allen Automotive to Van Allen Automotive, Inc.
Tal:  So is it still a proprietorship; you basically own it you and your husband?

Patricia:  Right.

Tal:  And if you could, just read for me that paragraph that is highlighted in yellow in the middle of the page. 
Patricia:  To engage within or without the State of New York in the business of the manufacture, sale and repair of all types of new and used automobiles, trucks and vehicles of all kind and any parts or accessories used in connection therewith.
Tal:  And that’s from January of 1976?

Patricia:  Yes.

Tal:  Why did you choose to do that in 1976?

Patricia:  Because we wanted to borrow money and the bank would not give us money unless we incorporated; (inaudible); and that’s the reason we incorporated at the time.
Tal:  Now, when you heard Barbara testify that a K. Van Allen owned the property from 1974 to 1976, who would that be?
Patricia:  My husband, Kenneth.

Tal:  And then in 1976 Kenneth sold the property to Van Allen Automotive.
Patricia:  Or it just became.
Tal:  And it’s been Van Allen Automotive since then?
Patricia:  Right.

Tal:  Now, I’ll show you a picture.  (Exhibit #2)  Do you know who took that picture?

Patricia:  Yes, John Fisher.

Tal:  Were you there when it was taken?

Patricia:  Yes
Tal:  Does that picture fairly and accurately represent the (inaudible)?

Patricia:  Yes.

Tal:  I’d like to draw your attention to the middle sign; the red one; what is that?

Patricia:  Shows we’re a registered Motor Vehicle Retail Dealer.

Tal:  When did you obtain that registration?

Patricia:  I believe it was in 1979; the State of New York made all dealers vehicle registered.

Tal:  Is that the same sign that’s been on the building since 1979?

Patricia:  Yes.

Tal:  The same number there the 311 0106; that’s the same number that’s been on the sign since 1979?

Patricia:  Yes.  Actually, we’ve had that number since 1975 when the motor vehicle repair shop registration act went into effect in 1975.

Tal:  So in other words, the sign you (inaudible).
Patricia: (inaudible).
Tal:  Now, what position do you hold in Van Allen Automotive?

Patricia:  I’m the manager.

Tal:  And in going back in time, what position or positions have you had in Van Allen Automotive and also the sole proprietorship prior to that?
Patricia:  When I first went to work there in 1971, I did the books, made out bills, (inaudible) and I eventually became more and more as the business grew.  I continued to do all the paperwork, the books, and then I started waiting on customers.  I became the service writer, I filled (inaudible).  Today, I still wait on customers, I still answer the telephone; I do all the paperwork and I supervise the floor.
Tal:  Can you tell me then, since 1963 or since 1971, since you started working there, have you and your business sold cars, used cars, at that location?

Patricia:  Yes.

Tal:  You recall in 1971, or do you have any records that would show, how many vehicles you sold in 1971?
Patricia:  Back then you didn’t have to have records for the Department of Motor Vehicles.  And from 1963 until when I got there, there were very little records kept.  It was a little different situation than today.  Sales tax didn’t come into effect, if fact, until the late 60’s and the business was run a lot more loosely than it is today.  When I came in 1971, yes, we were selling cars.  Back then we rebuilt wrecks and such; it was a real common practice at that time.  There were probably 8 or 10 shops along Route 9 that did the same thing and you would buy a wreck from Keegan’s junkyard and bring it back, and you’d fix it up and then you’d sell it until it had an accident and the car was totaled.  That’s what you did.  It was not unusual to sell two or three wrecks a month.  We made one car out of two cars.  We did all kinds of things back then that isn’t allowed to be done today, but it was common practice.
Tal:  So in 1971 then, you’re telling me that you recall that you sold an average of three vehicles per month?
Patricia:  I would say about that.

Tal:  Has that number continued essentially the same?

Patricia:  Essentially, no.

Tal:  Do you have any indication or any specific knowledge of how many cars you sold, in say, 1980?

Patricia:  We sold 40 cars in 1980; that’s in the paperwork.

Tal:  How about 1985?

Patricia:  31.

Tal:  Say 86?

Patricia:  36.

Tal:  And then what’s the last one?
Patricia:  87; we sold 29.
Tal:  How many sales do you recall in 2005; not last year, the year before?

Patricia:  In 2005, I believe we had about 26.  It increased in 2006.

Tal:  How many did you sell in 2006?

Patricia:  55.

Tal:  So you said that you’d sold more.  Were there other years that you sold as many used cars?

Patricia:  Yes.
Tal:  Do you recall when it was?

Patricia:  It’s very difficult.  We didn’t start keeping the ledger for the Department of Motor Vehicles until 1979.  But when we had the thruway, towing on the thruway, it would not be unusual for us to sell 100 cars.

Tal:  When did you do that?

Patricia:  From 1980 to half way through 1982.
Tal:  And when you say you had the thruway what does that mean?

Patricia:  We were the tower, the assigned tower, for the Berkshire Spur section of the thruway.

Tal:  Now, you heard testimony here tonight about what’s alleged to be a change in use and a change in the configuration of the vehicles parked out on the lot.  What response did you have for that as far as how the vehicles are parked there?

Patricia:  Honestly, I don’t think that we’ve changed; if anything I think we’ve improved the way the lot looks.  We put out the cars for sale rather than the junk cars.  We’ve been towing and doing the same things we’re doing right now always.  If there’s more cars out front for sale, it’s because we’ve moved the junk cars back and moved them forward.

Tal:  Now, you also heard testimony with regard to signs in the windows of these vehicles and banners.  Is that the first time you’ve heard that complaint?

Patricia:  Yes.

Tal:  Would you remove those signs and banners from those vehicles had you known those were the (inaudible)?

Patricia:  Yes.

Tal:  Will you do that tonight when you go back or tomorrow morning?
Patricia:  Yes.  There’s some things we have to put in the window for the Department of Motor Vehicles; there’s some signage you have to put in there.
Tal:  What is that?

Patricia:  The warranty, a paper that has to be put in the left window…

Tal:  Because of the Lemon Law (inaudible) and that kind of thing?
Patricia:  Right.

Tal:  Now, as part of the business at Van Allen Automotive, do you tow in cars for the Town of Kinderhook?
Patricia:  Yes we do.

Tal:  Describe that business for me.

Patricia:  Towing is…when you’re on the tow list, you must tow whatever the State Police or the Sheriff’s Department calls you to tow.  We tow impounds off the highway in the Town of Kinderhook, which then have to come to our yard, and a lot of times there are abandoned cars that are people’s that are arrested and put in jail; cars are abandoned.  So we constantly have a lot of cars there that have been brought in that stay and because they’re impounded too.

Tal:  And do you remove those after a period of time?  Is there a way that you do this?
Patricia:  Twice a year; every six months.  We try to do it in the fall and spring and we either crush them or have them crushed.  The Department of Motor Vehicles, in the last couple of years, has come up with a form that we use to dispose of abandoned vehicles.  We have to keep them for a certain amount of time and then we sell them to whoever offers us the best deal on them.
Tal:  Or you send them off to a crusher?

Patricia:  Or we send them to a crusher.  There’s times, I should say there’s times, when cars are  (inaudible) and there’s times that they’re not (inaudible), so there’s times that we make (inaudible).
Tal:  We also heard some testimony about this constant turning over of vehicles. In the photographs it shows that, if fact, there are a number of different cars that are (inaudible).  Can you tell us how that came to be?
Patricia:  We have an agreement with a couple other car dealers who are in the same position as we are; small dealers, and if we have a car for like two months and it doesn’t sell, we trade cars. 
(inaudible) will take a car to them; actually Sean Keeler over at (inaudible), he’ll take a car, we’ll take a car back from him; so the cars that are sitting there aren’t always the same cars; it’s not good business to have a used car sit there for six months, so we try to move them around.  I also have another lot that we place cars up at 9 & 20, where we’ll put a car up there then bring it back and put another car up there so the cars will change but…
Tal:  That doesn’t mean that you’re selling an alternative or whatever?

Patricia:  No.

Tal:  How many did you sell?

Patricia:  55. (pause)  Can I make a comment?

Tal:  Sure.
Patricia:  I was pleased with that number.  I didn’t realize that selling 55 cars instead of 40 cars was going to be a problem.  I guess I need to know what number is acceptable.

Tal:  Well, then, let me ask you this too.  Are there external elements to the fact that the number of cars you sell from year to year over a period of time?
Patricia:  People always (inaudible)…because they have an accident and total the car and we’ll get the car and sell it.  Also, people come in with a car that the (inaudible) is gone, or whatever, and we will replace an engine and sell that car.
Tal:  What about market factors?
Patricia:  Sure, I mean sometimes cars sell very well.

Tal:  Used cars?

Patricia:  Right.

Tal:  Why is that?

Patricia:  The economy; that changes a lot, I mean, and also for us, our business has changed a lot over the last 20 years.  It used to be a lot different than it is today.  I mean: you can’t repair that go to a dealer.
Tal:  Explain that.  When you say that your business has changed, it’s because the vehicles have changed? 
Patricia: The vehicles have changed, yes.

Tal:  You’re still selling cars; you’re still fixing cars; you’re still doing body work.

Patricia:  Right, we do everything we’ve always done.

Tal:  The difference is there are more computers on board so, therefore, you can’t do the kind of repairs that you used to.
Patricia:  (inaudible)  For example, we do quick lubes now.  Fifteen years ago we never thought of doing a quick lube; it wasn’t something that you did, but you do that now to pull in customers to get them to come in so you can look at their car to sell them tires.  We also sell a lot more tires than we sold 20 years ago.  I don’t want to change that.  I want it to be better; I don’t want it to be worse.  I don’t think it’s a change of anything we’ve ever done.
Tal:  It would be kind of like Dunkin Donuts selling more coffee.

Patricia:  Right.

Ed:  Pat, as a matter of fact, you sold one of those cars to me; my father-in-laws’ car.  You guys leased the property from Ray Meyer in 63.  Did you have a written lease?

Patricia:  To be honest, I don’t know; I wasn’t there in 1963; I wasn’t there until 1971.

Ed:  Yeah, but you said that Ray Meyer was Kenny’s father-in-law.
Patricia:  Right.

Ed:    Not all these people always have leases.
Patricia:  Right.  There was a lease because at the time when the divorce occurred between Kenny and his ex wife, he had to go to court and prove that there was a lease agreement included in purchasing the property because he ended up with the property and that was part of the divorce settlement.  He then proved that he had a lease and that it was set up towards purchase.

Ed:  Oh, Okay.  But from what you…

Tal:  I’m sorry to jump in.  There was one thing that we did forget and that was the part about those maps, if you want to do them, that’s fine too.
Ed:  Yeah…

Tal:  It’s basically, you know, they sub-divided off the parts.

Ed:  I’m not sure how significant it would be.  Ok, how many cars did you sell in 2005?

Patricia:  I’m guessing, I don’t have the figure written down, I’d say in the area of 26.

Ed:  But you did bring me records that show how many cars you sold in 1989 didn’t you?
Patricia:  1980.  All I gave Tal was 80, 81…

Tal:  It was the end of 79 and 80.

Patricia:  Right.  I just wanted to prove that years ago we did this; this wasn’t something that we started doing,; that’s why I showed 1980.
Ed:  You don’t have any records after that?
Patricia:  I have records right through current, but I don’t have them with me.
Ed:  But you didn’t bring them?

Patricia:  Right.  There were a couple of years, if that is what you’re referring to, there were a couple of years in 1993 and 1994 where we probably started to have to sell 10 cars a year or you can’t (inaudible); you can never sell less than ten cars a year.  In 1994 and 1995 we sold probably, maybe a couple of cars over our minimum because my husband was hurt in an accident and was not able, and that’s how I came to take over the garage also.  He was hurt and couldn’t be as involved in the business and we didn’t sell as many cars in those two years, but that’s the only time that car sales fell off.
Ed:  Ok, so you average two or three cars a month?
Patricia:  Yes, in that area.

Ed:  During all this period of time, the only records we have of it are in the 80s.  Now you spoke of  the Town and some project.  Tell me about that.  You have cars and you sell them or you give them to the crusher or what?

Patricia:  Like when we are forced to tow cars in…

Ed:  You’re forced to?

Patricia:  Right.  When you’re a tower and you’re on a tow list, if you are going to get any tows at all, we have to do them all; when they call us we have to go; we don’t have a choice.  So, if the Town of Kinderhook has a car that’s abandoned on the highway, we’re called to come tow it in; we have to tow it to our yard because the Town of Kinderhook has no impound and we’re stuck with it.
Ed:  How long have you done that?

Patricia:  I know that we’ve done it since 1971, since I’ve been there, but we did it, I think Kenny had his first tow truck around 1965.

Ed:  How about the thruway business?

Patricia:  We did the thruway from early 1980 to about October 1982.

Ed:  Ok, what did that do?  You went and picked and towed cars up?  That’s about the same as impounding isn’t it?

Patricia:  No, we towed cars that had accidents; we towed cars that were abandoned.

Ed:  But that didn’t add to or detract from your car sales?

Patricia:  Well, it added to it.

Ed:  It added to it.

Patricia:  Not enormously.

Ed:  What would you say it added to your car sales?

Patricia:  Maybe 10 cars a year or more; maybe.

Ed:  At what period did you do that?

Patricia:  1980 to 1982.

Ed:  Ok, Pat.
Sean:  Anything else?
Ed:  We’ll just some up I think.

Sean:  No, the Board has some questions too.  Any other questions from the Board?

Jacalyn:  I have one question if you don’t mind.

Sean:  Ok.

Jacalyn:  In the October 2, 2006 letter, it refers to Planning Board Minutes from 1990 referring to site plan approval for the site; yet this wasn’t discussed to this point.  What was this 1990 site plan approval?

Glenn:  Supposedly that was done in 1990, but no approval was issued or no site plan approval for a used car sales lot was asked of them at that time.
Tal:  I think what he is referring to, if I may, and I should have done this before, are those two maps.  The older of the two maps…

Jacalyn:  Those were from the 80s.

Tal:  And I think that is what he’s referring to because there was nothing from 1990, it was (inaudible).  That’s when the automotive parts building was built on the southern end of the old parcel; the way the parcels used to be configured.  And then the newer map is when it was sub-divided off so the parts building became its own parcel and this other section got smaller where Van Allen’s actually run their business.  They never used that southern tip of their property so they cut it off so it would be two separate pieces.  So, I think that’s what he’s referring to there because it was under another name.
Jacalyn:  Is that your understanding that that refers to that?

Glenn:  To the property itself?

Tal:  Yes.

Glenn:  That doesn’t belong to the Van Allens. 
Jim W.:  I have a question for Mrs. Van Allen.  It’s in the manner that you sold cars back in the 80s or whatever, did you have them exposed the same way as they are now?  Because I think that is what the illusion is now. It seems to be like: now we’re selling cars; before we sold cars but we didn’t quite sell cars; it’s part of our business but they weren’t out there.
Tal:  I think the only real difference is that instead of having them parked…

Ed:  He asked Pat the question.

Jim W.:  Whoever answers it is fine by me.

Tal:  Whatever I know came from Pat so.

Jim W.:  Sure.

Ed:  Ok.

Patricia:  We used to line them up right in front of the body shop and some of them got hit out there, so then we moved them over and lined them up facing the building and people couldn’t see them very well, then we lined them up facing the road.  We have junk cars; we have customer cars.  At any time there could be 80 cars in our yard.  Customers cars we probably have 20 to 30 everyday.  I just sent 37 to the crusher.  And I would rather have the cars for sale where there are rather than the junk cars out there; that’s why we arranged things the way we did.  There have been times when we haven’t had cars out there because we’re working on them or they sell so fast; people come in and buy them and they’re gone.  And yes, in the past year we had a few more cars out there but not…we don’t have them up real close to the road, it’s only 25 ft from the road.
Tal:  When you say the road, you mean the pavement?

Patricia:  The highway.  As far as the banners and signs, that’s the only difference probably and   I didn’t realize that that was going to make a big fuss and if that’s the issue then…
Sean:  To the best of your recollection, when you sold cars back in the 80s and 70s, what, these people just walked in off the street or because they we doing some other work and their son needed a car or something like that?  I think they’re trying to establish that now you drive by there and clearly you know that you’re selling cars.

Patricia:  We’ve always had cars out there for sale.  People know that we sell cars.  We’ve been there for 40 years.
Sean:  I’ve only been in Town for 20 years but, to tell you the truth, I didn’t know that.  Up until recently I didn’t know that you sold.  I’m assuming that you sold like any other mechanic does; you get a car, you’re a mechanic, and you have a car they want to buy.  

Patricia:  Most people that buy the cars now are our customers; I mean, they come to our shop anyway, they see the cars there and they buy.  And there’s been a couple of times this year when we’ve had a few more cars than we would normally have, but it’s just something that happened; we ended up with more cars at one time.

Tal:  When you say more cars do you mean more cars for sale or just more cars on the lot?

Patricia:  More cars on the lot.

Jacalyn:  Could I ask one more question, too?  Can you address the number of cars you had on the lot for sale when you first started in 1971 and compare that to how many cars you typically have for sale in the last few years; how many you’re offering for sale on the lot?
Patricia:  At one time?

Jacalyn:  Yes, typically, like at one time, how many would you have sitting on your lot that would be for sale?

Patricia:  Somewhere between 6 and 12.  I think that we’ve had more cars on the lot, period, in the last couple years; it varies.  But in the early 1980s we had many more cars than we have now, because of the thruway.  It was a time when we had a lot more cars.  The whole economy in our business has changed over the years; it’s not the same.  We do all of the same things that we ever did but things…the towing leads to a lot more towing, so there were a lot more junk cars than there are now; we’re able to dispose of cars now that we weren’t able to dispose of before, so we have more space in the yard; we don’t leave the junk cars because we’re allowed to get rid of them.
Tal:  So back to answering her question.  Back in 1971, 72, 73…

Patricia:  We had about the same amount of cars.

Tal:  Six to twelve cars for sale and that’s been the same for years?

Patricia:  Right.
Jim W.:  I get the feeling that you’ve always had a lot of cars there; it’s just that some are for sale and some aren’t.  And maybe it just (inaudible) time that you get more going this way and less that way and by the time you get ready to sell the crusher comes in and you’ve got lots of cars you want to get rid of so it’s like a big lot then.

Patricia:  Just this month we got rid of 37 through the crusher.

Jim W:  Sure.

Patricia:  So right now our yard looks pretty dead, but by the end of winter it’s not going to look that way.

Sean:  I have one quick thought.  Is it your interpretation, you’re interpretating that the (inaudible) hasn’t changed, whether it 10 cars or 50 cars, it’s the actual use of what you’ve been doing?

Tal:  Both.

Sean:  So if tomorrow, for what ever reason they wanted to get out of the automotive business and decided to sell, and they have 50 cars on the lot, would that change the situation?

Tal:  No, I think that in that case, that would be a change in use because that would be a substantial (inaudible) in volume.
Sean:  So your argument is volume has always been the same; it’s just how they’re exhibited is the only difference now as opposed to what they’ve done in the past?

Tal:  That’s the only crucial difference.  As I said in my opening remarks, I think that it’s a better situation because they’ve got the nicer cars out front now.
Sean:  Ok.  Any other questions?

Barbara:  Could I ask a question; I’m part of the public?

Sean:  Well, we haven’t got to that part yet.

Barbara:  Ok.

Sean:  But, I don’t think we’re going to make a decision tonight, but what I would like to see is: one, I would like to see a more complete record over the last 5 to 10 years of how many cars you sold; that would be helpful to us.  And then, I think it would be helpful to us, to obviously do, (inaudible) in terms of interpretation: what it means to be expansive because that’s going to help us.
Ed:  That’s great.  Could you put a time limit on that?  In other words, she submits, faxes us, more evidence and then we look at it and then we submit our (inaudible).
Sean:  I don’t know what’s a reasonable time.  How about we have it by the next meeting so we can make a decision after that by the following meeting?

Ed:  …a submission from Pat and then a submission from (inaudible).
Tal:  …we’re all on the same language here.
Ed:  There are just a couple of things I want to say.  I think there is a question of interpretation here; I don’t believe Pat would lie.
Sean:  No one is even suggesting that, but I think…

Ed: …interpretation, I don’t say that (inaudible).
Sean:  I’m not an attorney.  I’m an American though.

Ed:  I guess, you know, I didn’t want anyone to think I thought she was lying.

Sean:  No, I’m not implying she’s lying but appeals are appeals and so I’d like it for the record, though, if they have records of how many cars they’ve sold.  Your arguments going to be that it’s substantial; I want to see whether it’s been substantial over the last 10 years.
Jacalyn:  Well, I mean, keep in mind, too, the issue is whether it’s expanded since the code changed.  The question really isn’t if it’s expanded so much just in the last few years, it’s whether it changed substantially from when it became a non-conforming use, when the code changed.
Sean:  I don’t disagree with that except that they’re not going to have records from 1971, but they probably have records for the last 10 years.  It will at least give us some realistics of what it’s like and then the other issue is obviously how it’s now exhibited.  You guys make your argument, we’ll listen to it, we’ll make our decision, but that’s part of your argument: that it’s how they do it is also substantially different.
Ed:  I just want to mention one thing.  The thing to look at in Section 81-39 is (tape ran out; lost some dialogue.  Next tape begins…).

Jim W:  Are you sure of that doesn’t because I read that myself?  I think what that’s referring to is a building.

Ed:  No, it’s not.  A non-conforming use shall not be extended, enlarged…ok, extended or enlarged, the structure will be (inaudible).  See, use is use.  In other words, what would the decision be if Pat kept all the building the way they were and started a slaughter house?  That’s a change in use.  A change in use is a change in use.  If you change a farm to a garbage dump, it’s a change in use and you’re not changing one single structure on the farm.

Sean:  I don’t think that you’re going to change anybody’s mind today.  So my suggestion is also that not only are we going to ask you to (inaudible) but for our attorney to give an interpretation of the law; we may have three different opinions; we may not.  So, we’ll do that and if you can, have all that in by next month.  I would like to go as far as I can; it does impact 71 but I don’t think the records will be there for us to be able to look at that.  If they can, they can; fine.
Jacalyn:  Well, then one question is whether they’ve met their burden of showing/demonstrating that they have a non-conforming use.  That’s kind of the first point: whether they have a non-conforming use and if so, what it is and has it expanded?

Sean:  Well, I think they can determine…

Jacalyn:  It sounds like you’re believing that they were selling cars…

Sean:  Right.

Jacalyn: ...and that you accept her testimony that it was probably two to three a month so, if that issue’s off the table, I mean you’re accepting that, then it would just be the issue of expansion.
Sean:  It seems to me, I’m only one person, but it seems to me that we all kind of agree that they were selling cars prior to 71, unless you want to argue that it’s not, but either way that’s your argument to make.

Ed:  It’s very difficult for me to say they weren’t selling cars before 1971 without calling Pat a liar and I’m not going to do that.

Sean:  But that’s the expansion issue.

Ed:  The only thing I said is does she recall (inaudible) and it is kind of strange not to have a lease, but that’s as far as I’m going to go with it.

Sean:  Well, once again, I mean, the burden of proof is on them but you need to make that argument.  Having said that, I think we all know where we’re at right now: you make your case, you make your case, we’ll ask our attorney to give her interpretation of the law with regards to what is a reasonable expansion and whether the code refers to use, which I think it does, but we’ll do that, we’ll ask to have it done by our next meeting.
Ed:  You’ve got enough to convince yourself then, ok.

Sean:  What’s the next meeting date?  February 1.  Can we get it 10 days before; is that asking a lot?

Tal:  Whatever you tell me to do, I’ll do.
Ed:  So then how much time do we have, before the next meeting, to submit our argument because I can’t submit the argument until I see the documents.

Sean:  I’m not going to drag this out any longer than we have.  We’re not closing the meeting.  If we need to, we can extend it again; it’s up to you.

Ed:  I don’t mind an adjournment, to be honest with you, I’m just trying to do the right thing.

Sean:  We’re keeping the meeting open; we’re not going to close the meeting tonight; so it stays open; so therefore anything can be submitted.
Ed:  Once I receive that stuff, then after I see it, suppose it shows they sold 50 cars a month; it’s not going to show that, but suppose it shows something like that, that will alter what I would say so I need to see that stuff.

Sean:  I think we’ll address that at the next meeting.  If you need more time; then we’ll give you more time.

Ed:  All right.
Sean:  We’ll leave it that way.  You come to me.  We try not to extend these things forever; everybody needs an answer.
Ed:  I can certainly write what my position is subject to verification of what Pat said in terms of car sales by documentation.

Sean:  Ok.  On that note then, if anyone from the Public would like to make a comment…

Barbara:  Can it be a question?

Sean:  Sure; that’s a comment.

Barbara:  Basically, just to me, my interpretation as a person just listening to what’s going on, is it seems that this is active selling verses inactive; aggressive selling verses passive selling.  So it may have been going on, but it’s gotten to be aggressive at this point.  It probably did go on; we just don’t know.  Should a sub-division, when you apply for a sub-division, on the plat, should it not have all the current uses, the buildings, the curb cuts, everything that’s proposed on that site at the time when they apply for sub-division.
Jacalyn:  Those plats may not be that specific; especially back then.

Barbara:  I just wondered why they didn’t show it.

Jacalyn:  That’s why I asked if the letter said site plan approval; sometimes site plans could be more specific, but plats are not that specific a lot of the time.

Barbara:  Ok.  

Tal:  If I could just sort of jump in here.  Does our code draw a difference between active and passive or aggressive or inactive?

Barbara:  I’m just saying that there probably were car sales, right, but, maybe the parcel is passive, aggressive, and aggressive; I don’t know.

Sean:  That goes in terms of expanded use; I would think.

Barbara:  Ok.

Sean:  Whether or not we consider that an expanded use or not; if that’s the case.

Barbara:  I did have one question for Mrs. Van Allen.  I have seen a young man there, a new man, walking around the car lot and he’s the young man who used to run the one at Keegan’s site;  I don’t know if his name is P.J. or J.T. or whatever.  Have you had to hire another person to take care of this new car lot because it seems like he’s focusing on these cars whenever I’ve gone by?
Tal:  Well, I guess I would object that.

Barbara:  No, I was just wondering.

Sean:  Really, this is meant for comments.  I’m not going to ask that question.

Barbara:  Ok.

Sean:  Is there anyone else that would like to make a comment?  All right, then we’ll see everybody next month.  Thank you.

NEW BUSINESS:  None 

OLD BUSINESS: 
Jodee Accuosti – Park Place, Valatie – use variance (no new information)
Field Flowers, Ltd., - 3143 Rte 9, Valatie – violation appeal (no new information)

Elle-Kaz, Inc. (Henry Kazer) – 485, 495, 501 & 505 County Rte 28 and 5 Orinsekwa Rd., Valatie – area variance

John Zukowski was present and wanted to know what is going on with application.  Comment:  120+ acres, 5 rentals not in great shape/need a lot of work.  Recommends: 3 acres only, have him put 15 acres on ridge, have a good builder build better houses.
OTHER:
Jim Waterhouse made a motion to adjourn.  Jim Haggerty seconded the motion, all in favor, motion passed unanimously.

Meeting adjourned at 8:40pm.

Respectfully submitted,

Leigh Ann B.  Schermerhorn

Secretary 
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