
Town of Kinderhook Zoning Board of Appeals Minutes 

February 1, 2007

The meeting of the Town of Kinderhook Zoning Board of Appeals was held on February 1, 2007 beginning at 7:00pm at the Kinderhook Town Hall, 4 Church Street, Niverville, New York with Chairperson Sean Egan presiding.

PRESENT 






ABSENT 
Sean Egan, Chairperson




Mary Kramarchyk, Town Liaison
Jim Waterhouse

Margaret Litteken

Thomas Neufeld





EXCUSED 
Nicole Hoddick

Susan Jornov

Jim Haggerty

Marc Gerstman, Town Attorney

Glenn Smith, Building Inspector
Roll call was taken.  Susan Jornov joined the Board.  Thomas Neufeld made a motion to approve the January 4, 2007 minutes.  Jim Waterhouse seconded the motion, all in favor, with the exception of Margaret Litteken who abstained, motion passed unanimously.

CORRESPONDENCE: 
(a) Planning Board Workshop Minutes of December 14, 2006 (copy on file)

(b) Planning Board Meeting Minutes of  December 21, 2006 (copy on file)

(c) Town Board Meeting Minutes of January 8, 2007 (copy on file)

(d) Town Board Special Meeting Minutes of January 17, 2007 (copy on file)

(1) Fax from Ed McConville dated January 6, 2007; RE: Van Allen (sent to each Board Member with unapproved January 4, 2007 minutes)

(2) Memo dated January 19, 2007 from Tal Rappleyea, Attorney to ZBA; RE: Interpretation of Town Code and Pre-Existing Non-Conforming Uses

(3) Memo dated January 23, 2007 from Gerard Minot-Scheuermann, Planning Board Chairman to Sean Egan, ZBA Chairman; RE: Van Allen Opinion (sent to each Board Member January 24, 2007)

(4) Memo dated January 22, 2007 from Kim Pinkowski, Town Clerk to Town Officials/Employees

(5) Memo dated January 24, 2007 from Kim Pinkowski, Town Clerk to Town Officials/Employees; RE: Offices and Terms List

(6) Fax dated January 31, 2007 from Marc Gerstman, ZBA Attorney to all ZBA Members; RE: case law re: Van Allen Automotive

PUBLIC HEARING(S):  None
NEW BUSINESS: 
CVS – Cedar-Kinderhook, LLC – Route 9, Valatie – area variance
Paul Freeman of Connor, Curran & Schram and John Joseph were present to explain the application.  The final site plan was shown and explained.  Mr. Freeman stated that the drainage, utilities and necessary sub-improvements have been put in for the parking; the paving and sub-base for the paving have not.  He also said that they have acquired the additional land to meet code.  Discussion occurred regarding banking.  The applicant proposed to build 90 parking spaces; only 72 are needed.  He also proposed setting the application for a public hearing next month.  He stated that he would go to the next Planning Board meeting, explain the scenario to them and ask them to give an opinion, so the ZBA has it for next month.  Jim Waterhouse made a motion to accept the application as complete and set for a public hearing on March 1, 2007 at 7:00pm; contingent on the Planning Board’s recommendation.  Thomas Neufeld seconded the motion, all in favor, motion passed unanimously.  Mr. Freeman stated that he would get the application fee to us as soon as possible.

TMT Acquisitions, LLC. – Route 9, Valatie – area variance
Peter Van Alstyne of Van Alstyne Land Surveying was present and explained the application.  Mr. Coleman was present in the audience to answer any questions.  The survey map was shown and explained.  The applicant is looking to sub-divide a 3.39 acre parcel zoned B1/MFO into 2 parcels:  Parcel A: 2.03 acres; Parcel B: 1.36 acres.  These lots will meet code, however, a lot width variance is needed:  Parcel A: 25 ft; Parcel B: 100 ft (48% lot coverage; 52% green space).  Jim Waterhouse made a motion to accept the application as complete and set for a public hearing on April 5, 2007 at 7:00pm.  Margaret Litteken seconded the motion, all in favor, motion passed unanimously.  Marc recommended further explanation on the variance form in terms of meeting the criteria.

OLD BUSINESS: 
Van Allen Automotive – Route 9H, Valatie – violation appeal – open public hearing
Ed McConville: opening statement; summarization of arguments and finding:  observed cars being sold there, no site plan approval in records which is required, principal at Van Allen’s states they have been operating there since before zoning in 1972 and selling used cars, they have the burden of proving that they have a pre-existing non-conforming use; what is the proof?,  The principal of the business has not testified, Pat Van Allen can only testify as an officer of the corporation since 1976 and the period of time we’re talking about is 1972, we have an unsworn statement from Tony Scott that he was in partnership with Kenny operating a used car lot before 1972 (consented to admission of that for what it’s worth but under the Administrative Procedure Act all witness testimony must be subject to cross-examination), no Kenny Van Allen, applicant has not proven that it’s operated before 1972 and there’s no direct testimony to it and the one person who can offer testimony to that is significantly absent, MV 50’s were specifically asked for and not submitted, failure of proof.  The Town’s proof that there was no use before 1972 is Glenn’s sworn testimony and assessment records showing the area where the used cars are being sold was not acquired by Van Allen himself until 1980, a pre-existing non-conforming use is lost if it is moved or the expanded.
Tal Rappleyea: opening statement; summarization of arguments:  takes issue with the quality of the proof heard from Mrs. Van Allen, she is a corporate officer running the business hands on since at least 1972 and even before that; the burden is ours to prove there is a pre-existing non-conforming use that’s been grandfathered and Pat alone has been able to do that, she has testified that the place has been used for a repair shop and the sale of used cars since before 1972; the entire corner from Old Post Road to the repair shop was owned by Kenny Van Allen, at some point after 1963 the southern portion was sub-divided but was still owned by Kenny and that part was never used for a used car lot, Pat has testified where the cars are today they’ve always been and has always been owned by Kenny; from 1963 forward they have been selling used cars, feels they have clearly established that there is a pre-existing non-conforming use, they have established that there is a grandfather; the Town has to prove there’s been an expansion or a change and they have not done that at all; re: MV50’s “these are forms that we are required to keep for the Department of State but we are not required to give them to anyone, we don’t want to give them to you, not because we have a disrespect for you but because those are the very base of our business (trade secrets), we don’t have to give them to anybody because the minute we do it’s open to the public (the power of foil) and anyone can look at them (competitors), they’re lists of who we sell to, the amounts we sell them for and I don’t think that’s appropriate; I think it’s inappropriate for Ed to ask us to bring those”.
Marc asked Tal if Van Allen’s had records of MV50’s from 1970 to 1974.  Tal said no because they were not required back then; they weren’t required until 1979 or 1980.  Marc then asked if the 1979 ones were the ones they didn’t want to disclose now because they are going to trade secrets.  Tal said that some from the early 1980’s were already given to the Board.  Ed stated that you can’t foil confidential information.  Marc added that there are ways to protect that information.  Tal wanted to clarify that the MV50’s come in a booklet and when you fill them up you have to turn the entire booklet back to the State; they do not have MV50’s; they have books of registry.  Tal stated that Pat’s word is gospel here and there is no reason to doubt anything she says.  He went on to say that he wanted Pat to talk about why Kenny is not here, she’ll tell you exactly why, and he thought it was unfair to bring it up.  Sean said that before anymore testimony was given he wanted to give Marc a chance to present any evidence he may have.  Marc stated that he had some questions, but he wanted to allow them to finish first and then ask them.  Sean asked if the opening statements were done.  Ed wanted to add that you are required to keep the Motor Vehicle Booklets and the information they furnished includes savage vehicles too.  Discussion occurred regarding retail sales, savage vehicles and MV50’s.  Ed said that the MV50’s are the best evidence of sales.  Tal stated that they don’t have them, they have to be turned back in and he disagreed that once items are on public record confidentiality just doesn’t happen.  Marc asked Tal what the confidential part was that would reveal/trade secrets or business information.  Tal said names, addresses and prices.  Marc suggested redaction before they are submitted.  Tal said he supposed they could give some of the ones they still have, but there are also the savage vehicles that are sold and the junk cars, which are all part of a used car sales lot.  Sean thought that the Town’s proposition, by their code, is that volume is a part of expansion and what they’re really talking about is retail.  He added that the flags on the cars have not been removed like it was stated last month they would be.  Tal said the banners are gone.  Sean said he personally hasn’t noticed a difference.  He stated that the Town has a right to demand more concrete proof.  Tal said the weight of the proof is up to the Board; ponderous of evidence.  He stated that there are three levels of burden of proof: beyond a reasonable doubt, clear and convincing evidence and ponderous of evidence; which is the burden here for them.  Ed disagreed.  He said that evidence before a Zoning Board has to be substantial.  Jim stated that the MV50’s are not available; we’re not going to get that next burden of proof, so we’re really going on what’s been said and what’s been given to us.  Margaret asked Marc to clarify the difference between the standards.  Marc said that any review of the agency decision after a hearing is going to be whether there was substantial evidence in the record to support the result you reached; that’s the administrative burden that has to be met.  He added that it doesn’t fall into the reasonable doubt and clear and convincing mode.  Ponderous of evidence: there is sufficient evidence in the record, it’s reasonable; it’s credible to support your conclusion.  Susan wanted to know when a site plan is approved for a used car lot, what threshold we uphold that they’re selling more cars; she didn’t understand the change in use because they’re selling a few more cars this year than last.  Marc said the issue of expansion and volume is a question that has to be looked at in case law; we have to do more research on that issue, but there are cases that talk about increase without a change in use and doesn’t constitute expansion.  Discussion occurred regarding change in use, site plan approvals and pre-existing non-conforming uses.  Marc asked Tal if the MV50s submitted for 1979 were an exhausted list; not really evidence of anything.  Tal said they’re proof that cars were being sold at that site at that time; best solid documentary proof as far back as when they were first required.  Marc noted that some were purchased from insurance companies and wanted to know what that was about.  Patricia Van Allen stated they were buying cars, and still do from time to time, stolen cars, impounded cars, from insurance companies; they would be offered to them to buy.  Marc asked if in 1971-1972 it was part of the business to take wrecks and work with the insurance company to fix them.  He also wanted to know if sales shown for 1979 were wrecks determined to be totaled by the insurance company.  Patricia stated not all of them; some cars were stolen cars or cars towed in.  She added that they did purchase them from the insurance company, take title to it, and yes they did buy cars that were wrecked.  Marc asked if most were brought-in in connection with their towing and was this true in 1972.  Patricia answered yes to both questions.  Marc asked Tal if there was a site plan approval/sub-division.  Tal said yes; both.  Susan asked if we could get a copy of the site plan application; Marc thought that was a good idea.  Ed said that according to our records there is no site plan approval.  Tal stated that they needed a site plan when the parts store was built and that’s why they’re certain of the use of the area we’re talking about today being part of the use because during the course they had to make sure everything was moved to their location.  Marc asked when this was.  Tal said 1980.  Marc asked if that was the year for the sub-division or both.  Tal answered both.  Ed said the Town records show no site plan approval; the only thing they have is sub-division approval when the NAPA property was split off and part was added to the existing Van Allen property.  Jim questioned Parcel 2 green space on map.  Marc held up a 1998 map for everyone to see, which indicates a merger of lands (2 parcels) and a green space requirement of 95%; Tal and Patricia explained the sub-division.  Ed said the records indicate that Van Allen’s did not acquire the NAPA property until 1980.  Tal stated it was already owned prior to 1980.  Tom wanted to know if it was always one piece or two deeds.  Patricia said two deeds owned by the same person.  Ed said a factual dispute could be resolved by doing a title search.  Jim thought we were talking about use more than anything.  Ed stated that the Planning Board thinks that there is interference with the green space; according to their opinion, where cars are being sold is actually green space and not allowed.  Sean said that’s their opinion whether it’s true or not.  Marc said the map indicates green space for both parcels.  Tal stated he hadn’t seen the Planning Board’s opinion (Sean gave him his copy to read).  Marc stated that this will be formally referred back to the Planning Board and advised Tal that he would have a chance to go to the Planning Board and make a presentation; this was done informally without a request from the Zoning Board.  Marc asked about the transfer to NAPA.  Patricia stated that it was never sold to NAPA just leased, they always owned the property, always two deeds; one parcel was changed from Kenneth and Patricia Van Allen to Van Allen, Inc. in 1976.  Ed said the Planning Board thinks where the cars are sold now is a significant effect on the green space.  Patricia said that nothing was said at the time.  Jim thought the map was just showing what’s there; the percentage of this property, as it exists, is green space, this much coverage.  He added that he didn’t think they were saying that they had to have 95%; there would be a different note if it was a requirement.  Margaret said that the Planning Board states that cars are not allowed to be sold in the green space and she wanted to know where this came from.  Marc said that there is nothing on the map that shows that, but there might be a sub-division approval.  Ed stated that they couldn’t find one.  Sean said the Planning Board must know because they are the ones who decided it.  Marc said that when this is referred to them, that is something that should be asked.  Susan asked when the NAPA store was built.  Patricia explained that it was originally a house in the early 1970’s, then it was turned into an appliance store, which went to the Planning Board, and then it was turned into an auto part store.  Susan wanted to know when that was and if we could find records of that because it was all on one property.  Ed stated that they didn’t come across anything like that.  Marc said that we could ask the Building Department to provide these records.  Ed said that they’ve looked.  Tal said that they’ve got to be there.  Glenn stated that he would look again.  Susan asked Tal about the Attachment A in his letter of November 1, 2006 (copy on file).  She read: “the minutes from a 1990 Planning Board meeting do not mention the sale of automobiles at our property.  It is not relevant that those minutes of 1990 makes no mention of the sale of cars on our property.  If anything, the point further illustrates that the sale of cars has been recognized and allowed at our property since we are not required to include such use in that site plan application”.  Susan asked:  there was a site plan application?  Tal said that was what was represented to them initially; that the sub-division shows that there were cars being sold on the property.  Susan asked if there was anything in 1990.  Ed said that he hasn’t been able to find anything.  Glenn said that the Planning Board Chairman states there is a site plan.  Susan wanted to know how we go about finding it.  Glenn suggested approaching the Planning Board Chairman.  Marc said that he thought that when the formal referral is made we need to ask them to provide, in their referral, documents relating to a possible sub-division and or site plan approvals from 1980, 1984, 1990 and 1998; there are four dates that seem to be reappearing.  Sean asked Ed if he had any more evidence to present for the Town’s case.  Ed said that apart from the map, the basic issue is: did Van Allen operate before 1972 from the subject property and did they prove it; our position is they didn’t; the applicant has not proved pre-existing non-conforming use and the use has been expanded.  He added that the common experience is that there’s been a growth in the business by virtue of observation; even some ZBA Members have expressed this.  Susan stated that she has never said that.  Margaret said that she has seen where a car or two used to be sold at a time, incidental to the repair shop, they weren’t line up out front.  Ed said that different Members will have different observations, but he still can’t get passed why Kenny isn’t here.  Sean asked Ed, again, if he was done.  Ed said yes.  Tal asked Patricia some questions and her responses are as follows: Tony Scott is in a Fireman’s Home, he is very ill, he is physically unable to come here; she went to see him, she got the letter, the words in the letter are his words she just put them together on paper for him and he signed it in her presence.  Ed stated that he had no objection.  Patricia said that she doesn’t know how to prove that they were in business from 1963 on without Tony here, but there has to be other people in the community that knew Scott & Van Allen Body Shop existed and operated; it’s a fact; we were there.  Patricia said that as far as her husband, in 1994…(she was unable to continue).  Marc said that he didn’t think this was relevant.  He stated that there’s no presumption against Patricia from failure to produce a witness; her evidence is that she’s stating what it is and he thought that was probably adequate.  Tal stated that they’ve been asking the Board to draw an inference of instances.  Marc said from a legal prospective he didn’t think back then the ZBA could draw an inference.  He advised the Board that it’s not something to be used against them on this proceeding.  Patricia thanked him.  Tal questioned Patricia about the appearance of the property and her responses are as follows:  they’ve been towing since 1964 (abandoned cars, wrecks, impounds, everything the Town calls them for), the tow-ins were stored where the cars are now by the road, they don’t like to have 50-60 junk cars there at one time but that’s the way it’s always been until the last couple of years, they have an agreement with savage yards to come in and buy their cars as they become available leaving more room for the cars they want to sell (the nice cars), they have 7 or 8 nice cars for sale out there now, since 1972 the average number of nice cars for sale on their lot at any given time was 7 or 8, they had limited places to put these cars and they would usually put them wherever they would fit, at one time they went before the Planning Board to put up a fence to put the junk cars behind but they made it so complicated that it never happened, there are no junk cars because they’re getting rid of them 3-4 at a time and she can get a statement from Nears Towing Savage in Brunswick who come down and take them, they want their place to look better, they’ve always tried to have it look decent but it’s hard to do when you have junk cars.    Tal stated that their argument is that there’s not been a change, there’s not been a change in volume, there’s not been a change in the number of cars for sale at any given time, and they’re basically a victim of observation.  Ed said that he is not saying Pat Van Allen would lie, but Kenny could shed a lot of light on the situation.  Sean stated that a decision would not be made today because it’s important to get the information from the Planning Board.  Margaret wanted to know why they can’t sell off the green space as stated in the Planning Board opinion.  Marc said that was a question to ask the Planning Board; on what basis they made that assertation.  Margaret stated that the cars were always lined up perpendicular to the road and you couldn’t tell which were for sale and now that they’re arranged parallel to the road and have signs on them means they’ve been moved from the line onto the green space and that seems to be a big piece of what the problem is.  Susan asked about the whole storage in general.  Marc said the only issue is the violation regarding the sale.  Susan then asked if they had to go before the Planning Board for site plan approval if the junk vehicles would be part of the plan.  Marc said that assuming the body shop and storage are used for junk cars it’s a non-conforming use, but the sale of cars is not.  He added that when you have a non-conforming use that makes it a legal use, you could modify the site plan to allow the sale of new cars but they couldn’t be asked to do anything with their non-conforming use because that has become a legal use; a non-conforming use essentially becomes a non-conforming legal/permitted use.  Sean stated that he was concerned about whether there is enough clear evidence.  He said there’s got to be significant evidence to site either way, and he would be more comfortable with clearer evidence that will hold up in court.  Marc said that next month we’ll be able to talk about what the law is and be able to decide whether there is sufficient evidence to support your decision; cited case law that talked about volume.  Jim asked about evidence: if someone comes forward from the 1960s or 1970s and they say they’ve always sold cars is that enough?  Marc stated that it’s all evidence; the evidence is what you’ve seen so far plus all the information Mrs. Van Allen has talked about.  Tal wanted to make a point about process and procedure.  He stated that where we’re at right now and the talk about making a referral to the Planning Board, under the Town code, it’s too late for that.  He said Section 81-49 Paragraph F talks about the referral being made at least 45 days prior to the public hearing and the opinion letter has to be here by the commencement of the public hearing, if not, then in the absence of it or the failure of the Planning Board to submit such a report, shall be pertinent as a favorable opinion for the appeal.  He stated that he objected to the referral.  Marc said that they already responded; this is a request for information now but he’d take a look at it.  Jim asked if they could bring in a couple of people, just to do what Mr. Scott did, or her husband.  Patricia said that there have to be people alive; we’re talking 44 years.  She said that she has a person here right now that bought a truck from them.  Al Thompson spoke and stated that he was here to support the Van Allens and that the body shop, repair shop, fixing wrecks and selling them are part of the whole operation.  Marc asked Patricia is that was a fair description.  She said they did a lot more of that in previous years.  Marc then asked her if now they were buying cars to sell them.  She answered right, but we still do that.  Tal stated that if there is any doubt in anybody’s mind that they weren’t doing this since 1963, they can certainly bring in a number of people.  Sean said that if they could get a couple of statements notarized that would probably be sufficient; that way we have clear evidence.  Margaret wanted to know what the change is business is.  She said they’ve always sold cars, but it’s cars they have repaired and now they’re buying cars to sell; is that the change we’re talking about?  Sean said the Town is saying they’re selling more cars than they ever did.  Marc talked about case law (cite 10 misc 3rd 101; copy on file) summarizing that: “a use started as gasoline/auto repair shop and at some point it changed to the sale and brokerage of used automobiles.  What the court held there is that the sale of automobiles, since the station was established in 1928, was that it’s primarily a gasoline station/auto repair shop only. It sold several cars, but they considered it an accessory use.  The court said a non-conforming accessory use can’t be converted into a non-conforming principal use.”  He said that this means that if the sale of cars from Van Allen’s was an accessory use prior to 1972 and now they’re seeking to make it the primary use, that would not be a grandfathered use under the law.  Even if cars were sold, if it was part of the body shop/towing business and it was just part of that use, that’s not a used car lot.  Selling used cars is an accessory to the principal use and that may be the difference of what’s going on here.  He recommended to the Board Member to read this case again.  Tom said the issue of volume was not addressed.  Marc said that in this case law, volume was not addressed.  Tal said regarding the allegation there’s been a change in use from accessory to primary, he didn’t think the Town recognizes that you can have multiple primary uses.  Marc said he’s not sure that’s been established.  Margaret asked how we would decide what the principal use is now without seeing their books.  Tom stated that that’s not the issue.  Marc said that he thought it was the issue.  He added:  if any sale of cars is part of the business (towing/body shop) is that use continuing or is it becoming a used car lot; has the principal use become a principal use of selling cars as opposed to accessory use that it was, which is part of the body shop.  Margaret stated that it’s one thing to recycle a car that you’re repairing to make a profit because it’s part of the repair business, but to bring cars in specifically to be sold has nothing to do with repair; it’s a different use.  Marc agreed saying that’s what the case seems to say.  Susan wanted to know if that should be in violation; the change in use.  Marc said when you allege that there’s a non-conforming use; this will be part of the law the Zoning Board has to apply based upon the evidence they’re hearing.  He said that when he saw this case he wanted to bring it to the Board’s attention because it may apply under the circumstances.  Tal stated that making a decision was making it difficult for them because they answer a question and get a third and then a fourth.  Sean said that we’re not making a decision tonight, we may not make it next month, the Board’s policy is that as long as there’s an unanswered question and you feel you need more time, we’ll give it to you, that’s not a problem; we’re not trying to sandbag anybody, this is new to us too.  Margaret stated that this is not our full-time job and we’re trying to come up to speed here as fast as we can and we don’t want to make a rash decision.  Sean asked for any public comment.  Mary Keegan Cavagnaro stated that Van Allen’s has been doing this business for over 40 years; they’ve sold cars; they’ve fixed cars; they’ve been a very good business; the Town should support them.  Sean thanked everyone and told them we would see them next month.
Jodee Accuosti – Park Place, Valatie – use variance
No new information.  ZBA will keep on agenda for another month.

Field Flowers, Ltd., - 3143 Route 9 – Valatie – violation appeal
Glenn stated he is in communication with Ms. Varga; back in violation; trying to rectify problem with people who own the trailer; looking at Planning Board’s site plan.

Elle-Kaz, Inc. (Henry Kazer) – 485, 495, 501 & 505 County Rte 28 and 5 Orinsekwa Rd., Valatie – area variance
ZBA has removed application from agenda.

OTHER: 
Sean handed out information/applications to each Board Member regarding free training.

Susan Jornov made a motion to adjourn.  Jim Waterhouse seconded the motion, all in favor, motion passed unanimously.

Meeting adjourned at 8:44pm.

Respectfully submitted,

Leigh Ann B. Schermerhorn

Secretary
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