
Town of Kinderhook Zoning Board of Appeals Minutes 

March 1, 2007

The meeting of the Town of Kinderhook Zoning Board of Appeals was held on March 1, 2007 beginning at 7:00pm at the Kinderhook Town Hall, 4 Church Street, Niverville, New York with Chairperson Sean Egan presiding.

PRESENT 






ABSENT 
Sean Egan, Chairperson




Jim Haggerty
Jim Waterhouse





Mary Kramarchyk, Town Liaison
Margaret Litteken

Thomas Neufeld





EXCUSED 
Nicole Hoddick

Susan Jornov

Marc Gerstman, Town Attorney

Glenn Smith, Building Inspector
Roll call was taken.  Susan Jornov made a motion to approve the February 1, 2007 minutes.  Jim Waterhouse seconded the motion, all in favor, motion passed unanimously.

CORRESPONDENCE: 
(a) Town Board Special Meeting Minutes of February 1, 2007 (copy on file)

(b) Town Board Meeting Minutes of February 12, 2007 (copy on file)

(c) Planning Board Workshop Meeting Minutes of January 11, 2007 (copy on file)

(d) Planning Board Meeting Minutes of January 18, 2007 (copy on file)

(1) Letter dated February 7, 2007 from Patricia Varga to Zoning Board Members; RE: Field Flowers

(2) Memo dated February 12, 2007 from Doug McGivney, Supervisor, to Zoning Board Members; RE: Mandatory Training

(3) Town of Kinderhook Monthly Planners

(4) Letter dated February 21, 2007 from Timothy Stalker, Columbia County Planning Board Chairman to Sean Egan, ZBA Chairman; RE: CVS Opinion

(5) Letter dated February 21, 2007 from Timothy Stalker, Columbia County Planning Board Chairman to Sean Egan, ZBA Chairman; RE: TMT Acquisitions Opinion

(6) Memo dated February 25, 2007 from Gerard Minot-Scheuermann, Planning Board Chairman to Sean Egan, ZBA Chairman; RE: Van Allen Opinion

(7) Memo dated February 25, 2007 from Gerard Minot-Scheuermann, Planning Board Chairman to Sean Egan, ZBA Chairman; RE: CVS Opinion

(8) Memo dated February 25, 2007 from Gerard Minot-Scheuermann, Planning Board Chairman to Sean Egan, ZBA Chairman; RE: TMT Acquisitions Opinion

(9) Letter dated February 26, 2007 from Tal Rappleyea, Attorney, to Sean Egan, ZBA Chairman; RE: Van Allen Automotive Appeal

PUBLIC HEARING(S): 
CVS – Cedar-Kinderhook – Route 9, Valatie – area variance

The Chairman opened the public hearing.  Public Notice was read by the secretary (copy on file).  Paul Freeman and John Joseph were present.  Mr. Joseph stated that the $100.00 application fee would be mailed to us tomorrow.  Mr. Freeman explained that the applicant is looking for a variance banking 18 parking spaces.  He submitted to each Board Member a Proposed Language for Grant of CVS Variance (copy on file), which reads as follows: The Building Department and/or the Town Engineer may, upon sixty (60) days notice to the applicant, request that the Zoning Board of Appeals review the need for additional parking and request that the Zoning Board of Appeals initiate a review of the variance to determine whether to require construction of some or all of the additional 18 parking spaces where circumstances arise that require the additional parking spaces to be constructed.  Following the grant of the variance, if the off-street parking provisions of the town code are amended, the applicant will comply with the lesser of the present mandates of the code or the new code provisions, whichever is less.  Sean asked if it was possible to approve the variance, but have the Planning Board develop the criteria.  Marc said the Planning Board has jurisdiction over this, once a variance is granted it becomes a site plan issue and they’d have to go to the Planning Board for site plan modification.  Sean stated that he was concerned with granting a variance prior to the criteria being developed.  He wanted to know: if the Planning Board is already in the process of developing the language about banking, can the ZBA legally pass a variance that will make the criteria retroactive to whatever they decide?  Paul said that the language gives the Town broad discretion to make a determination instead of trying to create criteria where something doesn’t quite fall within one of those exact outlines; a “catch all”.  He said if the Planning Department says that is seems too busy in that parking lot, CVS will get called back in and all the data submitted will have to be reconsidered.  Marc stated that CVS will be looking at that anyway.  Jim said the first person to be heard from will be CVS; the language is very broad.  Marc gave Paul a copy of the Columbia County Planning Board’s recommendation for his review (copy on file); which suggested assigning the authority to an entity and determining when to review the parking.  Marc talked about annual and semi-annual reviews.  Susan stated that they’ll come up with it in the code for banking.  Tom asked if the ZBA would be able to have input in terms of code change, review, and recommendations to the Planning Board.  Sean said that the ZBA can make any recommendations they want.  Tom stated that he hoped that since we are an enforcement of the code we could have some input into these matters.  He asked how this is done; do we make a formal request or can we convey this through Marc?  Sean said that nothing stops this Board from making a recommendation to anyone.  Tom said he was concerned because the ZBA wasn’t even aware they were working on this, so how can we have an input if we don’t even know it’s being worked on.  Sean stated that the Town Board, itself, is responsible for developing and passing codes; a new revision to the code would require a public hearing, the public and the ZBA will be notified, and at that point we could give our input.  Tom stated that he felt there should be some kind of feedback from the ZBA.  Margaret agreed.  Tom said that at last month’s meeting he suggested a five year sunset on this variance so if the Building Inspector or Town Engineer hasn’t reviewed the variance it would lapse, revert to requiring 90 spaces and they’d have to provide a new traffic study.  He thought this should be added as well.  Sean disagreed because he said it was setting precedence.  Tom said the whole thing is setting precedence because banking is a new concept for this town; given constraints, time and man power the Building Department or Town Engineer may not be able to look at this within a five year period.  Susan said this will hinge on banking in the code.  Sean said that the ZBA has a right to grant a variance and make certain qualifications, so in a sense Tom is right; however, he was uncomfortable saying in five years they have to come back to us; it’s our responsibility and that’s why we have a code enforcement officer.  He stated that we could grant the variance based on what the Town Board approves as the criteria for banking.  Tom said this would be the ZBA’s input to decide on 5, 6 or 10 years.  Jim said that CVS will be the first one to act on banking if more parking is needed and we have to give them the opportunity to do that.  Sean stated that banking is in the town’s interest.  Marc said that the Town will have clear criteria and as for putting limitations on a variance, he didn’t think the ZBA had the authority to do that.  He stated that once you grant a variance you can condition if on a lot of different things, but he wasn’t sure you could sunset it; he’d have to do legal research on that.  Tom said that we haven’t done banking; it’s not even in the code.  Marc said it doesn’t matter; what you’re looking at is comparing the applicant’s variance request to the criteria in the Town’s law.  Tom stated that we could put any contingency on it once we grant the variance.  Marc said that was not what he was saying at all.  Jim said he didn’t think we should be the ones to make that decision; if CVS is getting busy they’ll be the first to say they need more parking not the town.  Tom said that they are saying that.  Jim stated that they’ve demonstrated that the need is not there right now.  Tom said according to Paul’s proposal the Building Department and/or Town Engineer can actually start an action giving them 60 days notice to do a review; this would be an additional trigger.  Paul stated they’re not looking at sunset, but a mandatory review.  Tom asked Paul what his interpretation of a mandatory review was.  Paul said the town has greater authority over the whole scenario than a five year review; essentially the town has broad discretion.  He added that if the Building Department or Town Engineer reasonably judge that there appears to be problems, they can call CVS back in at which point they’ll have to do additional testing; that can happen everyday not just in five years; it’s an open door for Glenn to examine the situation.  Sean stated that they shouldn’t be subject to any more or any less stringent criteria than anyone else; they should adhere to what the Town Board eventually develops.  Marc said that in the second paragraph Paul suggested they meet the lesser of the mandates, but he suggests that whatever the Town Board passes regarding banking code amendments they should be subject to that.  He said he didn’t think it’s a retroactive application, but prospective because you can put in language now and then if the Town Board amends the code to deal with this issue then they’re subject to the code just like everyone else.  He added that if the ZBA decides to approve the variance, they can make it condition upon this; he is uncomfortable with the issue of sun-setting the variance.  Tom said the problem is they have a time frame; they want us to do this early because they’re ready to open up.  Marc stated that it can be subject to the condition of the proposed language.  John reminded everyone that he’s consoled the drainage, will be putting conduit in for the wire and poles, and the only thing not done is the paving.  Susan asked when they planned to open.  John stated April.  Tom asked what the proposed language was.  Marc said that it recommends a zoning change to the Town Board, it’s consistent with the proposed language in front of us, the difference is in terms of initiation of the proceeding to amend the site plan and include the Planning Board.  He recommended that if the variance is approved changing the subject to to whatever the Town requirements are in effect; comply with the present mandates of the code.  Margaret stated that she would have liked to have read the language that the Planning Board submitted to the Town Board.  Susan said she could go to the Town Board meeting.  Margaret stated that she shouldn’t have to go to the Town Board meeting.  Marc suggested that if the ZBA wants to see communication from the Planning Board or Town Board, they could just request it; send a request to Gerry or Doug.  Marc brought up the Columbia County Planning Board letter again.  Sean read some of their comments: banking is an innovative idea and would have a positive effect on the sight design; suggested assigning authority to an entity and determining when to review the parking.  He said that they’re recommending some kind of time restrictions.  Marc state that it could be conditioned for an annual or semi-annual review; Tom’s issue of checks and balances in the system.  Glenn said that there is a simple way of monitoring this; the DOT will be monitoring the roundabout very closely for the next 15 years on an annual basis; it would be easy to calculate the percentage of vehicles that go though the intersection that go into CVS and apply that percentage to an annual figure they give us.  Marc asked if this was something he could do.  Glenn said yes; he planned on doing it anyway.  Tom asked if the ZBA could get that on a semi-annual basis.  Glenn stated they do it annually.  Tom asked if the ZBA could be included with the Building Department/Town Engineer in giving the 60 days notice.  Marc said that he didn’t see why he’d want to initiate a site plan modification because there are too many cars; didn’t see that the ZBA should retain jurisdiction over that; there are entities in the town that have that responsibility (Building Department/Town Engineer).  He added that the ZBA’s jurisdiction is whether or not to grant the variance; if the ZBA decides the variance is justified based on the criteria then it’s granted subject to these conditions to make sure there is some control (checks and balances on how it’s administered).  He said that he doesn’t see the ZBA maintaining jurisdiction as a method that gives the ZBA jurisdiction that is not in accordance with what you have the authority to do in the Town law.  Tom said he wasn’t talking about retaining jurisdiction; he’s talking about the question of review.  Sean said that people come to us; we don’t go to them.  He added that the town is considering a change in the code to include banking and if they do, he’d rather follow their criteria than something we might make up; it’s not the ZBA’s jurisdiction to go out and find violations; they come to us; our job is to approve it or not.  Susan wanted to know if the 60 days notice could be changed to 30 days.  Glenn said that a 60 days window to increase the size of parking is not a lot of time, but he was fine with that.  Susan asked how the change to the language was going to read.  Sean stated that the Zoning Board of Appeals will be changed to Planning Board in both cases and there will be a sentence added to say subject to criteria approved by the Town Board.  Marc said another change was the review of the site plan not variance and the last paragraph will read: Following the grant of the variance, if the off-street parking provisions of the town code are amended, the applicant will comply with the present mandates of the code or the new code provisions subject to an annual review by the Building Department.  Paul asked why “whichever is less” was taken out.  Marc said because they should be subject to whatever the mandates of the code is at the time of application, but if the Town code is amended then it would be whatever the Town code says.  Paul said the Town code is 120 spaces.  Susan said that it just pertains to banking provision.  Marc stated that it’s not subject to any additional parking requirements.  Tom asked about the annual review.  Marc said it will be subject to an annual review by the Building Department to determine the accuracy of the parking.  Susan said that would be in the banking provisions.  Marc stated that whatever the Town Board says is the policy for the town on banking for parking should apply to CVS.  Paul asked if it was subject to an annual review.  Marc said yes, unless the Town code is amended and doesn’t include annual review; which it doesn’t include right now.  Tom asked Paul to clarify that a mandatory review will be an annual review instead of sunset.  Paul agreed.  Tom then asked Paul if he was comfortable with that.  Paul agreed; yes, that’s fine.  No one from the public spoke for or against the application.  Susan Jornov made a motion to close the public hearing.  Margaret Litteken seconded the motion, all in favor, motion passed unanimously.  Jim Waterhouse made a motion to approve the area variance submitted by CVS – Cedar – Kinderhook, LLC dated 01/03/07 as follows:  (1) no undesirable change will be produced in the character of the neighborhood nor will a detriment to nearby properties be created by the granting of the area variance; I think it will be an improvement by adding green space to the property; (2) the benefit sought by the applicant can not be achieved by any feasible method other than the area variance; (3) the area variance is not substantial; the banking provisioning makes it pretty clear that if, in fact, a change in the needed parking occurs they can always add it; (4) the area variance will not have an adverse effect or impact on the physical or environmental conditions in the neighborhood; my opinion is that it will actually improve it by, again, keeping more green space; (5) the alleged difficulty necessitating the request for an area variance was not self-created.  The motion is that we approve the area variance subject to the language that the Town Attorney will submit.  Marc recommended including: the condition that the Building Department and/or Town Engineer can provide 60 days notice to the applicant, requesting to the Planning Board to review the need for additional parking, request that the Planning Board initiate site plan review to determine whether construction of some or all of the 18 parking spaces are needed where circumstances arise to show that they should be constructed, that this provision following the grant of the variance the applicant will not be required, by this provision, to add parking spaces above and beyond that which is authorized by the current code but if the Town code is amended to allow banking the banking provision of the Town code would supercede paragraph 1 and it would be subject to an annual review by the Building Department to determine whether or not additional parking would be required.  Margaret Litteken seconded the motion.  Tom asked if we needed to add that we would get a copy of the annual review.  Sean said not for the purpose of this variance; we, as a Board, can write a letter to the Town Board or Planning Board asking for them to pass things on to us.  Jim said that he thought we’ve given notice to the Town Planning Department that this banking has to be looked at.  Tom said the reason for asking was that the ZBA had once before made a motion requesting a report from the Building Department and never received it.  With a roll call vote, all in favor, motion passed unanimously.  Marc state that he would draft the language to be included in the resolution.
NEW BUSINESS:  None
OLD BUSINESS: 
Van Allen Automotive – Route 9, Valatie – violation appeal – open public hearing
Applicants requested to be temporarily removed from the agenda, but to keep the public hearing open.

Jodee Accuosti – Park Place, Valatie – use variance
Marc advised the ZBA that the Town Board is considering this issue (public hearing is scheduled for March 12, 2007); lease on agenda until next month.

Field Flowers, Ltd., - 3143 Rte 9, Valatie – violation appeal
Glenn advised the Board that it is an on again/off again issue.  Sean said there is a violation that we need to act upon.  Marc suggested sending her a notice requesting that she appear next month.

TMT Acquisitions, LLC – Route 9, Valatie – area variance
Public Hearing scheduled for April 5, 2007 at 7:00pm.  $100.00 application fee was received today.

OTHER: 
Susan brought up the issue of the lack of communication between the Boards.  After some discussion, Sean said that as Chairman he would get together with Marc and draft a letter based upon the feelings of the members and their request to get prior notice on certain situations.

Susan advised the Board that she is a ZBA member.  Sean read her Notice of Appointment for the record.  (“Welcome aboard!”)
Tom brought up the issue of responding to the mandatory training.  It was decided that members could respond individually through e-mail.

Jim Waterhouse made a motion to adjourn.  Susan Jornov seconded the motion, all in favor, motion passed unanimously.

Meeting adjourned at 8:00pm.
Respectfully submitted,

Leigh Ann B. Schermerhorn

Secretary






03/08/07 
