
Town of Kinderhook Zoning Board of Appeals Minutes 

April 5, 2007

The meeting of the Town of Kinderhook Zoning Board of Appeals was held on April 5, 2007 beginning at 7:00 pm at the Kinderhook Town Hall, 4 Church Street, Niverville, New York with Chairperson Sean Egan presiding.

PRESENT 






ABSENT 
Sean Egan, Chairperson




Mary Kramarchyk, Town Liaison
Jim Waterhouse






Thomas Neufeld
Margaret Litteken





EXCUSED 
Susan Jornov
Nicole Hoddick
Jim Haggerty

Marc Gerstman, Town Attorney

Glenn Smith, Building Inspector (7:50pm)
Roll call was taken.  Jim Waterhouse made a motion to approve the March 1, 2007 minutes.  Susan Jornov seconded the motion.  Thomas Neufeld made a motion, with regards to CVS, to incorporate the resolution wording in the appeal action dated March 18, 2007, that was drafted by the ZBA Attorney, in the minutes.  Margaret Litteken seconded the motion, all in favor, motion passed unanimously.
CVS – Cedar-Kinderhook, LLC – Route 9, Valatie

Appeal Action dated March 18, 2007 (copy on file)

The area variance approval is subject to the following language:  The Building Department and/or the Town Engineer may, upon sixty (60) days notice to the applicant, request that the Planning Board initiate a review of the site plan to determine whether to require construction of some or all of the additional 18 parking spaces where circumstances arise that require the additional parking spaces to be constructed.  Following the grant of the variance, if land banking provisions of the town code are amended regarding parking spaces for commercial development, the applicant will comply with the requirements of the Town code then in effect.
CORRESPONDENCE: 
(a) Town Board Special Meeting Minutes of March 12, 2007 (copy on file)

(b) Planning Board Workshop Meeting Minutes of February 8, 2007 (copy on file)

(c) Planning Board Meeting Minutes of February 15, 2007 (copy on file)

(1) Brochure from Columbia County Planning Board; RE: Land Use Tools for Creating Affordable Housing
(2) Memo dated March 26, 2007 from Kim Pinkowski, Town Clerk to Town Officials; RE: Codebook Updates

(3) Letter dated March 30, 2007 from Patricia Varga to Zoning Board Members; RE: April 5, 2007 meeting

PUBLIC HEARING(S): 
TMT Acquisitions, LLC – Route 9, Valatie– area variance
The Chairman opened the public hearing.  Public Notice was read by the secretary (copy on file).  Paul Freeman and Peter Van Alstyne were present.  Paul displayed the survey map and explained that the applicant is looking to sub-divide a 3.39 acre lot into two parcels; a lot width variance is needed.  Parcel A is 224.5 sq. ft.; Parcel B is 150 sq. ft. of the required 250 sq. ft.  Jim asked what the lot coverage is.  Paul said 43%.  Jim asked why; why do they need to sub-divide.  Paul answered prospective development of the site.  Tom said that the application states they have no plans to develop the site.  Paul said it’s prospective; there’s not somebody who has signed a contract and is prepared to buy this parcel, but the contemplation of down the road marketing the property for prospective sale.  Tom asked if they plan to add any more bays.  Paul said no; constrained by lot coverage.   Sean read the Planning Board’s opinion (copy on file), which indicated a conflict with Section 81-44, Bulk, in the Town Code.  Margaret read the definition of Bulk; Section 81.5; discussion occurred.  Jim asked when the lot was purchased.  Mr. Coleman said 2003.  Jim stated that the current zoning was in effect then.  Sean said he was more confused than ever.  Marc stated that it’s confusing because there is no use; how can the questions of impact on neighborhood, undesirable change in neighborhood, minimum variance necessary be answered without a proposed use.  Paul stated that the proposed use is a commercial use; the lot sits in a commercial corridor now; it will need sub-division and site plan approvals from the Planning Board and the items will be addressed at that time.  Jim said he sensed the Planning Board didn’t pass on it because they didn’t have anything to look at.  Paul stated that they didn’t pass on it because they can’t.  Sean asked Paul if he was trying to make the argument that you’re trying to market a product that you can’t market until you know what your boundaries are.  Paul said that was exactly right.  Sean added otherwise you’re going to sell something we may not approve.  Paul said exactly; we’re trying to be up front with the whole scenario; this Board and the Planning Board have both said it’s better to find out up front what the situation is.  He added that it’s no different than a developer cutting eight lots out in a sub-division saying it’s residential; we’re representing that it will essentially become commercial; it’s in a commercial zone and whoever comes in is going to have to comply with the code.  Marc stated that it’s a little different; with site plan review you’re not talking about varying from the standards.  He went on to say that they have the burden to meet of convincing the Board that they should vary from the codes requirements that certain minimum lot widths have to be met; he was having a hard time understanding how you get through the criteria without knowing the use.  Marc then asked if there was a possibility that another building could be put on that lot without sub-dividing.  Paul said he didn’t know.  Marc said if that was an opportunity, hypothetically, that’s an alternative that would achieve the objective without sub-division; he had some recollection of the Planning Board raising that issue.  Sean said there are a lot of questions here and he was not comfortable yet.  Paul said that other than lot width everything else complies; the building had to be elongated to comply with code and they’re left with this scenario; not much else they can do.  Jim stated that the fact that they bought it in 2003 they knew this going into this; he’d be more comfortable if it was bought pre-zone not post-zone.  Paul requested a minute to speak with his client.  Margaret Litteken made a motion to take a five minute recess.  Thomas Neufeld seconded the motion, all in favor, motion passed unanimously.  Paul returned stating that there is actually someone interested in the adjoining parcel but can not disclose who because of a confidentiality agreement already signed.  He added that the Board has asked why now and that is the reason.  Sean said that it’s not unusual for someone to come here saying they have this idea and we’re going to sign an agreement if we’re able to get a variance to buy the property; it would give us the ability to know what the property is going to be used for and therefore have an impact.  He added that we’re still being put in a position where we have no idea what the impact is going to be in terms of the type of use it’s going to be.  Paul said that he wasn’t sure how relevant the type of use is; the issue is whether or not by making the lot a little more narrow is that going to have a significant impact on the environment.  Sean asked Paul if he was saying that it doesn’t create an undesirable change because regardless of what it is it will be commercial and therefore that’s not undesirable.  Paul answered that the nature and character of the neighborhood is already commercial.  Sean said that in terms of another feasible way to achieve what you’re requesting you could technically do whatever your doing and lease the product right.  Paul said yes.  Sean then questioned if the variance was substantial.  Paul said that he’s done research on percentage and the courts have interpreted percentage as it relates to the overall impact not purely mathematical; they have said you cannot deny purely based on mathematics.  Margaret asked if the driveway was made into a private road would both pieces of property be facing each other.  Marc said that was a good question, but he didn’t know the answer; worth looking into; may be an alternative.  Jim said another alternative would be that they’d sell the property subject to a variance from Zoning in which case we would know a little bit more about what it is and feel a little bit more comfortable about the approval.  Sean asked Paul if he was still making the argument that since it’s commercial it will not have an adverse effect/impact on the physical environment or if we approve it it’s still up to the Planning Board.  Paul stated that in the site plan process you go through a whole SEQRA review.  Sean advised the Public that all of the criteria doesn’t have to be affirmative or negative to be denied or approved.  He stated, though, that it was clearly self-created.  Paul said that they’re constrained by the existing code.  Sean said that the fact that they bought the property in 2003, built it under code and now they want to change it is self-created.  He added that maybe there were discussions back in 2003 that they wanted to sub-divide, but if there wasn’t, it is self-created.  Paul said he didn’t know about that and he wasn’t sure his client knew back then; he wanted to point out that the issue of self-created has not been determined yet.  Tom stated that it would be helpful, not necessarily name the individuals/corporation/business itself, but the type of business.  Paul said he didn’t think so.  Jim stated: “you understand where we’re at”.  Paul said he understood.  Jim said that he knows the site and it’s not really substantial other than mathematics; a shared road is ideal; the problem is now creating two commercial buildings on that site without knowing what the other building is going to be; it’s a very big dilemma on our end.  Margaret said that it’s not our business it’s the Planning Board’s business.  Jim replied that you can say all you want on that, it still rests right here; it’s an important decision.  Marc stated that it becomes a factor in determining whether the variance is supported.  Sean asked if anyone from the public would like to speak in favor of the application; no one spoke.  Sean asked if anyone from the public would like to speak against the application.  John Pelizza stated that this will have a significant adverse impact on his property.  Susan Jornov made a motion to close the public hearing.  Jim Waterhouse seconded the motion, all in favor, motion passed unanimously.  Sean advised the Public that the public hearing is closed, no further comments will be heard, and the Board will vote on this at next month’s meeting.
NEW BUSINESS:  None
OLD BUSINESS: 
Jodee Accuosti – Park Place, Valatie – use variance
Marc advised the ZBA that the Town Board held a public hearing in March to amend the code to include hair salons as a home occupation.  We can remove from our agenda. 

Field Flowers, Ltd., - 3143 Rte 9, Valatie – violation appeal
Patricia Varga was present and stated that she is no longer appealing the violation; the sign is down and will not go back up.  We can remove from our agenda.
OTHER: 
Sean stated for the record that Thomas Neufeld, Jim Waterhouse, Margaret Litteken and he each completed 6 hours of training in March.  (Congratulations!!!!)  Copies of these certificates will be submitted to the Town Board.
Susan Jornov made a motion to adjourn.  Thomas Neufeld seconded the motion, all in favor, motion passed unanimously.

Meeting adjourned at 8:04pm.

Respectfully submitted,

Leigh Ann B. Schermerhorn

Secretary






04/07/07 
PAGE  
1

