
Town of Kinderhook Zoning Board of Appeals Minutes 

June 7, 2007

The meeting of the Town of Kinderhook Zoning Board of Appeals was held on June 7, 2007 beginning at 7:00 pm at the Kinderhook Town Hall, 4 Church Street, Niverville, New York with Acting Chairman Jim Waterhouse presiding.

PRESENT 






ABSENT
Jim Waterhouse, Acting Chairman



Thomas Neufeld

Margaret Litteken                                                                   Mary Kramarchyk, Town Liaison
Susan Jornov

Jim Haggerty






EXCUSED 
Marc Gerstman, ZBA Attorney



Nicole Hoddick
Glenn Smith, Building Inspector




Roll call was taken.  Jim Haggerty joined the Board.  Susan Jornov made a motion to approve the May 3, 2007 minutes. Margaret Litteken seconded the motion, all in favor, motion passed unanimously.
CORRESPONDENCE: 
(a) Town Board Meeting Minutes of May 14, 2007 (copy on file)

(b) Bid Opening Meeting Minutes of May 14, 2007 (copy on file)

(c) Special Meeting Minutes of May 23, 2007 (copy on file)

(d) Planning Board Workshop Minutes of April 12, 2007 (copy on file)

(e) Planning Board Meeting Minutes of April 19, 2007 (copy on file)

(1) SEQRA BASICS/New York State Environmental Quality Review Act Seminar

(2) Plat and Sub-division Law Seminar

(3) Memo dated May 30, 2007 from Kim Pinkowski, Town Clerk to ZBA Members; RE: Training

(4) Letter dated June 4, 2007 from Paul Freeman to ZBA; RE: TMT Acquisitions, LLC., site plans

(5) Letter dated June 4, 2007 from Paul Freeman to ZBA; RE: Kinderhook Toyota; site plans

(6) Planning and Zoning Summer Schools 2007 Agenda

PUBLIC HEARING(S):  None
OLD BUSINESS:
TMT Acquisitions, LLC – Route 9, Valatie – area variance

Paul Freeman was present and explained the application once again.  He submitted two alternative survey maps (copies on file) and explained: schematic 2 shows a proposed retail building; schematic 1 shows a proposed office building.  Paul said the reason for the submission of these maps was to show that granting a variance is not going to cause further harm environmentally; these can already occur on the site today; discussion occurred.  Paul stated that there is a prospective purchaser that now exists with respect to the site.  He provided confidential information to Marc (first) stating that it cannot be disclosed to the public.  Marc said this is a request to treat this as confidential under the Public Officers Law; to the extent that there is trade secret or confidential business information that would put TMT at a competitive disadvantage or would disclose trade secrets or important business information that needs to be kept confidential.  He added that this Board can make a determination that it meets the criteria and if anyone makes a request, Paul and TMT would have to be notified and be able to challenge the request under foil.  He stated again that it’s within the discretion of this Board and under the Public Officers Law to treat this as confidential.  Margaret asked how we discuss this; do we go into closed session?  Marc said that’s the problem; Paul had suggested that also, but he didn’t see how the Open Meetings Law would allow that.  Jim asked if we could expose whether it’s going to be schematic 1 or 2.  Paul said it’s not going to be either; those are just scenarios to show the Board potential buildings.  He stated that what they’re asking the Board to do is grant the variance without any restrictions on the use other than what the code already permits; discussion occurred.  One item on the map that Paul pointed out was that the lot width lines should have been taken out, but were not.  He said that lot #2 is compliant and lot #1, the distance between the existing building and the tree line, is required to have a 35 ft. rear setback and there is only 25.7 ft, requiring a 9.3 ft. variance.  Jim asked who would own the road.  Paul said lot #1.  Jim asked Marc if we could require a private road.  Marc said yes; you could condition approval on that.  Paul stated that it’s already approved in the site plan.  Margaret asked if they could amend their application.  Paul said that you’re looking at alternatives in the context of all of them.  Marc said that you’re supposed to grant the minimum variance necessary to achieve applicant’s purpose; this is within the confines of what is being considered.  Jim asked if the Board could still read the confidential information.  Marc stated that it’s reasonable to accept as confidential under the circumstances to help in the decision making process.  Margaret Litteken made a motion to accept this as confidential.  Jim Haggerty seconded the motion, all in favor, motion passed unanimously.  Marc recommended that for the record we keep only one copy to be put into a folder marked confidential and stapled closed.  Paul agreed.  (Each Board Member was given a copy to read and then returned to Paul with the exception of one copy for the record).  Jim asked Paul to provide the amended language for the record.  Paul stated that the application which was previously submitted, after examining all the alternatives, be amended so that they will be using the private road for frontage for the two lots; by doing that they will eliminate the necessity for two variances and end up with the one fully code compliant lot of approximately 2 acres and one fully code compliant lot of approximately 1 acre; except for the rear lot setback (the building is presently 25.7 ft; code requires 35 ft).  As a result, they would amend their application to request a single variance for the existing building of 9.3 ft, reflected in map submitted tonight entitled Proposed Sub-Division Land of TMT Acquisitions, LLC., last dated June 6, 2007.  He asked the Board to submit a substitute map without the two lot width lines because they are not going to have application after the fact; that could be amended to the resolution.
I, Susan Jornov, make a motion to approve the area variance for rear lot width of 9.3 ft., which will permit TMT Acquisitions to sub-divide their property.  The benefit to the applicant has been weighed against the detriment to the health, safety and welfare of the neighborhood.  A motion is based on the following:  (1) no undesirable change in the character of the neighborhood; nor will a detriment to nearby properties be created by the granting of the area variance; this is evidenced by the rear lot width being on the existing parcel where the existing building is and I don’t believe that will effect the neighbors; also the other lot will be code compliant;  (2) the benefit sought by the applicant cannot be achieved by any feasible method other than an area variance; they’ve provided us with alternatives and they could put a building on there and be code compliant without sub-dividing;  (3) the area variance is not substantial; they went from 100 ft. they were requesting to 9.3 ft.; I don’t feel that’s substantial;  (4) the area variance will not have an adverse effect or impact on the physical or environmental conditions in the neighborhood or district; evidenced by the building is already existing.  (5) the alleged difficulty for a request for an area variance was not self-created; I’m going to change that; I think it was kind of self-created the way the building was placed, but I don’t feel that that is a big part or a substantial thing;  (6) the granting of the area variance has no negative effect on the environment.  Margaret Litteken seconded the motion, all in favor, motion passed unanimously.  Marc stated that it’s subject to the submission of the revised map.  Jim added that all other uses on that property must comply with the existing code.
NEW BUSINESS:  
Kinderhook Toyota, Inc. – 2532 Rte 9H, Valatie – area variance
Paul Freeman and Ed Habeck were present.  Paul explained the application and survey map.  The applicant is looking for a variance on lot coverage for inventory storage.  Discussions occurred regarding lot coverage, grass stabilizers and AR Zoning.  Paul submitted a Short Environmental Assessment Form and Sales Tax Collection for 2006 (copies on file).  Susan Jornov made a motion to accept the application as complete and set for a public hearing on August 2, 2007 at 7:00 pm.  Margaret Litteken seconded the motion, all in favor, motion passed unanimously.

Van Wie Natural Foods, Inc. ( Richard Van Wie and Robert Mitchell) – 2560 Route 203, Valatie – appeal: denial of building permit application

Jim Waterhouse stated for the record that he is a member of the Farmland Protection Board for Columbia County and they discuss these kinds of issues monthly.  He said that he feels he’s okay to be here and was just letting everyone know his position.  Marc asked him if he felt his position will in any way prejudice him one way or another for or against this application or could he be impartial in his evaluation of the application with respect to the requirements of the code.  Jim answered that he would probably advocate more towards what AG & Markets has in theirs as a response.  Marc said that that’s just a general tendency on the issue of the AG & Markets law; it doesn’t sound like there’s any conflict.  Jim stated that there’s no conflict individually or with the decision that might be here.  Paul Freeman (standing in for Andy Howard) and Richard Van Wie were present.  Paul asked Glenn to explain how we got here.  Glenn said they were denied an application for a building permit to construct a slaughter house after he researched the code Chapter 81, Article 5, Section J, which prohibits this.  Glenn submitted correspondence from Bob Somers at AG & Markets, Michael Frisone at USDA, and Royce Keefe at USDA (copies on file).  Jim said that Bob Somers’ primary question is whether the animals are from the farm or not.  Paul said the pigs are raised on the farm and prepared to be sent out.  He said that in 1994 it was determined that pigs from the farm are entitled under AG & Markets Law to production (preparation of pure livestock and livestock products); it was deemed those activities were not a slaughter house under the code; if you’re growing organic livestock on your property you can do preparation on site; the board said that was fine.  Mr. Van Wie can do that on his site as it exists today.  Paul said that Mr. Mitchell is raising organic Angus beef cattle.  Mr. Mitchell and Mr. Van Wie forged a partnership and they’re using the cows Mr. Mitchell raises and the pigs that Mr. Van Wie is raising in a joint enterprise; contemplating doing preparation work.  He said that the idea here is not to construct a slaughter house, but a facility for purposes of facilitating preparation of the livestock so that it doesn’t have to be transported at a great expense.  He added that they’ve requested from AG & Markets an opinion under 305A as to whether or not this constitutes proper farming practices within the right to farm; they did a site visit.  Paul stated that Glenn’s concern is with the pigs at one location and the cows at another.  He said the AG & Markets Law defines a farm operation as such: farm operations may consist of one or more parcels owned or rented land which parcels may be contiguous or non-contiguous to each other.  He added that it’s only partnership lies in livestock that’s being slaughtered for preparation; it is not going to be a facility to be used to advocate the rest of the county as a place to bring for slaughter.  Paul said they have their USDA certification now which means that on each occasion where the process of slaughter is being undertaken a representative of the USDA is there to watch the whole process to ensure necessary safeguards are being taken care of so that the meat is safe.  He stated that Ron Mead at AG & Markets came and examined the farms; they asked for more information which Andy provided and hopefully before the next meeting they’ll issue a letter for the Board’s review.  Jim asked Mr. Van Wie if it will it be a daily business; yes.  Will farm operation expand; yes, we have to, that’s why we’re here, that’s the whole idea.  Will there be a large holding; no, they have 3-4 pens in facility itself; we’ll bring them in from the field as we need them.  Margaret wanted to know how many animals can be expected to be processed in a day (traffic).  Mr. Van Wie said maybe 10 beef a day and maybe 15-20 pigs a day; on separate days (beef one day, pork the next).  Glenn pointed out that there’s a stop work order on construction going on; everything is stopped; there’s nothing going on there at all.  Margaret asked if the pigs would be hanging around for a day or two waiting (noise/visuals).  Mr. Van Wie said no; all animals are in the pasture; you wouldn’t see or hear anything.  Jim advised Mr. Van Wie that AG & Markets will help him as long as it’s not commercial; that’s what we’re alluding to, that it is a farm business that’s existing, a vertical integration of what you’re already doing.  Glenn said that they had a decision back in 1994 from the ZBA to permit what he wanted to do and back in 2000 the Town Board approved his slaughterhouse in Section 81; what supercedes.  Marc stated that he advised Glenn to raise the issue and present it to this Board for an interpretation of the Town’s Law consistent with the State Law on the practices.  He suggested getting the history/minutes from 2000 from the Town Clerk.  Paul stated that the law says if AG & Markets determine that it falls within the confines of right to farm it supercedes the local law it may be in conflict with.  He said that there’s an investigation now, they’re waiting for their correspondence and would like to come here next month with more information.  
Susan Jornov made a motion to set for public hearing on July 5, 2007 at 7:00 pm.  Jim Haggerty seconded the motion, all in favor, motion passed unanimously.

Sotiria Efthimiadis – 3333 Route 9H, Valatie – area variance
Sotiria Efthimiadis was present and explained the application.  She submitted a preliminary survey map and a letter from Ron and Gary Samascott indicating their permission to sub-divide the property (copies on file). Ms. Efthimiadis is the owner of the Kinderhook Diner and is under contract to purchase the land where the diner is located.  She would like to sub-divide the property into two parcels.  She stated that she would like to totally renovate the building where the appliance store is and make it a retail store with doctors offices upstairs, totally renovate the inside and outside of the diner or demolish and put a modular there and the car wash must go.  
After some discussion, the Board Members advised Ms. Efthimiadis that a more complete survey map is needed showing sub-division line, building envelopes, green space and parking spaces.  Glenn suggested to Ms. Efthimiadis that she attend the Planning Board Workshop on Thursday to discuss this with them before she got any more involved.  Jim said that we would leave her on our agenda for next month to see where she’s at.
OTHER: 
Susan Jornov made a motion to recommend Jim Waterhouse as Chairman.  Jim Haggerty seconded the motion, all in favor, motion passes unanimously.  Susan also suggested reminding the Town Board to appoint another ZBA member and alternate.

Jim Haggerty made a motion to adjourn.  Susan Jornov seconded the motion, all in favor, motion passed unanimously.

Meeting adjourned at 8:50pm.

Respectfully submitted,

Leigh Ann B. Schermerhorn

Secretary
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