
Town of Kinderhook Zoning Board of Appeals Minutes 

August 2, 2007

The meeting of the Town of Kinderhook Zoning Board of Appeals was held on August 2, 2007 beginning at 7:00 pm at the Kinderhook Town Hall, 4 Church Street, Niverville, New York with Chairman Jim Waterhouse presiding.

PRESENT 






ABSENT
Jim Waterhouse, Chairman



            Margaret Littken
Thomas Neufeld                                                                     Nicole Hoddick
Susan Jornov






Mary Kramarchyk, Town Liaison
Thomas Puchner

Marc Gerstman, ZBA Attorney 



EXCUSED 
Don Kirsch, C.E.O. 





Jim Haggerty
Roll call was taken.  Tom Puchner joined the Board.  Susan Jornov made a motion to approve the July 5, 2007 minutes. Thomas Neufeld seconded the motion, all in favor, motion passed unanimously.
CORRESPONDENCE: 
(a) Town Board Meeting Minutes of July 9, 2007 (copy on file)

(b) Town Board Meeting Minutes of July 14, 2007 (copy on file)

(1) Letter dated July 17, 2007 from Andy Howard to ZBA; RE: Mitchell/Van Wie Application
(2) Letter dated August 2, 2007 from Ed Simonsen to Jim Waterhouse, ZBA Chairman; RE: Mitchell/Van Wie Application

PUBLIC HEARING(S):  None
NEW BUSINESS:
Mike Breen – 85 Kinderhook Ave., Niverville – area variance
No one was present.  Will keep on agenda for one more month.
John & Sandra Quinn – 73 Hunter Dr S., Valatie – area variance

Mr. & Mrs. Quinn were present and explained the application.  They are looking for a 30 ft. setback variance to build a 2 car unattached garage.  It was suggested they identify the location of rock out cropping and 100 year old trees on the survey map and obtain an estimate from a contractor for possibly relocating the driveway.  Don agreed to go out and take a look at the property.  The $50.00 application fee was paid.  Susan Jornov made a motion to accept the application as complete and set for a public hearing on October 4, 2007 at 7:00 pm.  Thomas Puchner seconded the motion, all in favor, motion passed unanimously.

Sandra Taylor – 242 Maple Lane, Valatie – area variance

Ms. Taylor was present and explained the application.  She is looking to operate a Bed & Breakfast consisting of three rooms and a 3,660 sq. ft. variance is needed.  It was recommended she provide the Board with the survey and tax maps and get copies from the Planning Board of letters from her neighbors for the Zoning Board’s record.  The $50.00 application fee was paid tonight.  Susan Jornov made a motion to accept the application as complete and set for a public hearing on October 4, 2007 at 7:30 pm.  Thomas Neufeld seconded the motion, all in favor, motion passed unanimously. 
OLD BUSINESS:  
Van Wie Natural Foods, Inc. (Richard Van Wie and Robert Mitchell) 

2560 Route 203, Valatie – Interpretation of Chapter 81, Article 5, Section J of the Town Law as pertains to the Van Wie appeal for the denial of a building permit

Open Public Hearing
Andy Howard was present and summarized.  Jim asked if anyone from the public would like to speak for or against the application.  Barbara Schneider: Concerns: nothing personal; needs to be more educated on waste products, water drainage, compost pile and daily operation of processing.  Jim advised the public of a website regarding the composting process (Cornell Waste Management Institute Natural Rendering: Composting Livestock Morality and Butcher Waste).  Karen Hess:  Concern: why this site as opposed to property owned in Greenport?  Tom Lamb:  Concern: not necessarily against; what happens to waste products and the water; what prevents them from bringing in outside animals; inconceivable it will turn into a business. Lisa Stewart:  Concerns: waste: that it’s taken care of the proper way, how many times will it be done and who actually does it.  Jim said it’s up to the individual.  Barbara Schneider wanted to know how the other animals will react to the slaughtering.  Mr. Van Wie said that they’re brought into a pen by themselves and will not be around the other animals.  Mr. Mitchell said that it will be an improvement; no longer out in the open but separated; better situation.  Jim read a letter dated August 2, 2007 from Ed Simonsen  expressing his continued objection (copy on file): Concerns:  Mr. Mitchell & Mrs. Van Wie have proceeded to modify a barn, install underground seepage pits and erect fencing without any oversight; Chapter 81-17J4 explicitly prohibits slaughterhouses; the mulch operation (under SEQRA) did not include the use of mulch for combination with offal or other by-products of the slaughtering process; the washings from the slaughter area should not be introduced into the ground water and the barn intended for this use is a few feet above the water table; with the processing of over 100 beef animals along with pigs and sheep (annually) represents a very large volume of offal; the majority of residences within a half mile radius of the site were constructed prior to the Town’s adoption of the Right to Farm in 1998 and some are historical buildings; if the ZBA feels that a slaughterhouse is a customary farm activity he recommends: directing the property owner to the Planning Board for a review, the proposed use be restricted to the property owner only and a full environmental review be conducted; if the ZBA denies this use he recommends the property owner be required to remove all physical modifications to the property.  Jim said that after read Cornell’s composting system, he felt it was made for a small farm operation and he’s concerned that this operation is too big for it.  Andy disagreed stating the waste produced on farm and recycled into compost is an accepted, permitted, legal right that they have; the law recognizes their ability to compost subject to regulation.  He added that if they are not composting in the correct manner anyone can contact DEC and have a DEC officer on site to do an inspection.  Jim asked if this was a recognized process for composting waste; Andy said yes.  Susan asked if they have a permit with DEC for composting; Andy replied no.  Marc explained that land spreading of recognizable crude waste and other waste is permitted on the farm (farmers can do it) and doesn’t require a permit with DEC; the minimal requirement would be a registration.  Susan wanted to know if DEC oversees the composting.  Andy stated that it’s permitted on their farm; it’s their waste and it’s done in an appropriate manner; if there is any impact of conduct by them DEC would get involved; he can’t prove a negative.  Marc said that he could prove the composting system that’s being proposed for use is adequate to handle the waste that’s being proposed.  Andy stated that what he can prove is that it’s their own waste and it’s a permitted activity.  Marc said the issue, when looking at a farm operation, is if there are any potential public health, environmental or welfare impacts; the Board has to consider the entire application and it would be helpful to have some operational guidance; it’s a reasonable request giving the balancing that has to go on.  Jim wanted to know if Cornell could tell us if there is someone who has done this before with this volume of livestock.  Andy said that now we’re going to regulate a farm; that’s where we’re going with this.  Marc said it’s not regulated; it’s not what the Board is asking.  The Board is asking, and the neighbors are raising the issue, if there are there potential adverse public, health or environmental impacts from granting the interpretation being requested; can the compost system absorb the waste that’s being put into it.  Andy stated that he didn’t know what else to say about it.  Jim said an alternative would be to take it off site (out of sight/out of mind).  Andy replied that his concern then is that the Board and Town are engaged in an opinion that says you can’t compost your own waste on you own farm.  Marc stated that this is a request for an interpretation and the Town’s effort to regulate this operation is reasonable because there are potential public, health, environmental, safety and welfare impacts; it’s not to regulate the actual operation.  Marc suggested that Mr. Mead (representative of Ag & M who has been to the sight) come up and talk about the system.  Marc asked Mr. Mead if the composting system that’s being proposed for use here is adequate to process the materials that are going to go into it and where is the waste water going to go.  Mr. Mead said based on what he knows of the farm operation he doesn’t feel that there would be an impact with this operation.  Jim asked Mr. Mead if he knew of anyone who has done this system with this number of cows.  Mr. Mead replied that they may exist but he did not know of any personally.  Tom Puchner brought up the 1994 ZBA interpretation resolution; discussion occurred.  Jim said the key word in the resolution is “raised” (birth to slaughter).  Tom wanted to know if the premises were all in the Town of Kinderhook or farms partnering all throughout Columbia County.  Marc said another issue is the partnership agreement; it could open the door for Mr. Van Wie and Mr. Mitchell to partner with 25 other farmers around Columbia County; commercial operation but under the pretense of a partnership agreement.  Andy said, again, he can’t prove a negative; that’s not what they are here applying for; that’s not what they’ve showed this Board.  He added that the process itself will be governed by the USDA.  Jim wanted to know what they would do if they couldn’t compost the carcasses on site; would they still go forward with the application and is it really an important part of the business.  Mr. Mitchell replied very much so; the cost of rendering is an added expense of approximately $35.00 per animal.  He added that the animals they are raising came from the ground and will be put back into the ground; better than commercial fertilizer.  Marc asked about the seepage pit that he understands is there now.  Mr. Van Wie said there are septic tanks (holding tanks); it’s pumped out and put on the compost.  Marc wanted to know if Cornell has a practice where they come out and evaluate agricultural practices.  Mr. Mead said they would; as would DEC.  Jim stated that he would feel a lot better having a letter from Cornell saying that the operation they’re considering is substantial given this composting system; could they provide something like that?  Andy replied, again, proving a negative; maybe they could find that out, but he couldn’t promise they could.  He said that begs another question: if they say okay then the next question is what if they don’t do it right.  Marc said that is a different question; there can’t be a presumption that people are going to operate outside of the law.   Marc asked Mr. Mead if his department would take a look at this and say this system is consistent with the practices that are being proposed here and the system would work.  Mr. Mead said it would be directed to the Commissioner for his opinion, Section 308(4), and the opinion would be rendered; however, based on the level of your concern, it will take a considerable amount of research.  Marc said that didn’t sound like an option; what about Cornell?  Mr. Mead said Cornell may have that information available.  Marc thought this information would be helpful.   Jim stated that the public health and safety is crucial; the composting is an effect.  Andy said they are allowed to spread manure over the farm and there are regulatory agencies to over see this.  Jim wanted to know if the septic systems had to be approved by the County Board of Health.  Andy said they are not septic systems, per say, they’re holding tanks.  Jim asked if the wash down goes into the same pit too; Andy said yes.  Jim said the water table is not an issue then.  Andy replied that it’s not a situation where they have a big tank that sits there forever.  Mrs. Borsh:  Concerns: wasn’t such a great guy when he didn’t inform all his neighbors and did all this without permits; silo caught on fire last summer and smelled so bad they couldn’t go outside all summer long; Mr. Van Wie’s mailbox just went up a couple of months ago; may have been partners for 15-20 years but all of a sudden surfaced on her doorstep; farming is not a nuisance(?): how many times did they get a call in the middle of the night because his cows are in her yard causing accidents or killed on her front stoop; there was an 18 wheeler there on Monday: how many animals were dropped off?  {Andy advised his clients not to answer her question}; she smells it; she hears it.  Barbara Schneider asked how we can make sure we keep a cap on it (keep it low scale).  She said she didn’t think DEC would be out there once a week, she and her neighbors don’t want to have to call them once a week and she didn’t feel it should be their priority to always be watching them.  Andy said these are the purposes of the Right to Farm and Ag & M Laws, again he is not going to prove a negative; this farm has agencies they have to answer to.  Barbara Schneider said she just wants to educate herself; she wants to understand correctly: the USDA will be there every time an animal is slaughtered, basically they will have to have someone on site all day long, and they will regulate everything that’s being done?  Andy replied yes, but it’s probably not going to be five days a week/52 weeks a year; they’re not going to have the volume.  Mr. Mitchell said that his customers are demanding this; they want assurance that it’s inspected by the USDA; he has to provide it.  Marc asked if the USDA keeps records of all their inspections and if they’re available through the Freedom of Information Law?  Mr. Mitchell said yes.  Jim Egnasher: Concerns:  misplaced concerns regarding waste/composting aspect; Cornell supports this type of activity to eliminate the offal, minimize odors and pollution by creating vitamin enriched soil to be used by the farmers verses commercial fertilizer.  Mr. Mitchell added that composting speeds up the process of animal breakdown; it’s better for the ground.  Susan asked if the reason we are even here is because the 1994 ZBA interpretation said all hog owners instead of all farmers that raised animals; are we here to overturn the resolution that was already made.  Marc said that his understanding was that the code was amended since that and there’s a prohibition on slaughterhouses introduced to the Town Code after that.  Andy disagreed stating that if it was permitted prior, then they wouldn’t be in front of the ZBA; it clearly had to be prohibited or they wouldn’t be here seeking an interpretation.  Marc stated that unfortunately we don’t have files that show anything happened when the application was made, but he understood that in 2000 the code was amended and if there is a clear prohibition in the code now, what does it apply to and what was the interpretation.  Susan stated that it’s a resolution and should be somewhere with the Town Clerk.  Marc said the question is whether it’s an accessory use; the record says that in 2000 the code was amended to prohibit slaughterhouses, so between 1994 and today there was an intervening event; a code amendment.  He noted that it’s not just hogs and now he has a partner.  Thomas Neufeld said it’s important for us to know, as well as Mr. Mitchell, if the composting is sustainable or not.  Marc wanted to know how many acres of land are being farmed.  Mr. Mitchell said he has done 200 acres a year, but is going to go down to about 30; the process of composting is going to keep those 30 acres profitable.  Marc asked how much compost volume would need to be generated.  Mr. Mitchell said two tons an acres; he guarantees he won’t have enough.  Jim stated that he would still like to have someone tell him that the way the composting system is designed is capable of handling what’s there.  Marc asked Andy if he would make an effort to contact Cornell and see what kind of information they’ll give concerning this type of composting; Andy agreed.  Susan said last month she asked for a copy of the USDA application.  Don asked if there was a customer that doesn’t like USDA inspected meat can that be done without a USDA representative being there.  Jim thought they might do that now.  Don stated that your control is only when its USDA stamped meat; there could be no control there.  Jim said that if he gets large enough he’s required to be USDA but he thought Don may be right.  Susan stated they would be there the next day.  Mr. Mitchell said that more of his customers are asking for USDA because of the scares of mad cow disease; they want it more than ever; very few don’t.  Marc asked him if he was committed to do USDA for all animals that are slaughtered or does he want the flexibility to do non-USDA.  Mr. Van Wie said that it’s not to his advantage; that’s what he does; what he’s going to do.  Mr. Mitchell said that it’s not a problem because the extra stamp is safe for all of us.  Marc stated that this answers some of the health and safety concerns.  Don then asked if the Town doesn’t use this site as the collection of compost, where will he get the material from and what is the volume needed to make the compost pile work.  Mr. Van Wie said Greenport is looking for a dump for all the brush.  Mr. Mitchell said that the brush is not all that he’s using but a combination of everything on the farm.  Andy stated that if they need to bring in clippings they’ll have to do that; they’re allowed to do that.  Marc suggested seeing what the perimeters are for a sustainable practice of this size; it will then be their obligation to meet those.   Jim said by bringing in Cornell, going through all the steps, and meeting every test we put it against he would feel better and they could say they tried.  Marc stated that Andy has committed to try and find out something more, informally, from Cornell or Ag & M.  Andy said that he would get it to the Board as soon as possible so there won’t be a delay any longer with the Board’s decision.  Susan Jornov made a motion to close the public hearing subject to receiving the information on the composting issue and allowing the public to respond to that specific information.  Thomas Puchner seconded the motion, all in favor, motion passed unanimously.  
Sotiria Efthimiadis – 3333 Route 9H, Valatie – area variance
Remove from agenda.
OTHER: 
Marc explained to the Board why Kinderhook Toyota withdrew their application.

Jim welcomed Thomas Puchner to the ZBA and thanked him for “jumping right in tonight”.

Susan Jornov made a motion to adjourn.  Thomas Neufeld seconded the motion, all in favor, motion passed unanimously.

Meeting adjourned at 9:08pm.

Respectfully submitted,

Leigh Ann B. Schermerhorn

Secretary
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