
Town of Kinderhook Zoning Board of Appeals Minutes 

September 6, 2007

The meeting of the Town of Kinderhook Zoning Board of Appeals was held on August 2, 2007 beginning at 7:15 pm at the Kinderhook Town Hall, 4 Church Street, Niverville, New York with Chairman Jim Waterhouse presiding.

PRESENT 






ABSENT
Jim Waterhouse, Chairman



            Jim Haggerty
Margaret Litteken





Thomas Puchner
Susan Jornov






Mary Kramarchyk, Town Liaison

Marc Gerstman, ZBA Attorney        




Don Kirsch, C.E.O.

 



EXCUSED 








Thomas Neufeld
Roll call was taken.  Susan Jornov made a motion to approve the August 2, 2007 minutes. Margaret Litteken seconded the motion, all in favor, motion passed unanimously.
CORRESPONDENCE: 
(a) Planning Board Workshop Minutes of May 10, 2007 (copy on file)

(b) Planning Board Meeting Minutes of  May 17, 2007 (copy on file)

(c) Town Board Meeting Minutes of August 13, 2007 (copy on file)

(d) Planning Board Workshop Minutes of July 12, 2007 (copy on file)

(e) Planning Board Meeting Minutes of July 12, 2007 (copy on file)

(f) Planning Board Meeting Minutes of July 21, 2007 (copy on file)

(g) Bid Opening Meeting Minutes of August 29, 2007 (copy on file)

(1) Memo dated August 8, 2007 from Patrice Perry, Columbia County Planning Department to ZBA Chairman; Re: NYSDOS Training
(2) Memo dated August 16, 2007 from Glenn Smith, Building Inspector to ZBA; Re: John & Sandra Quinn

(3) Memo dated August 20, 2007 from Planning Board Secretary to ZBA Chairman; Re: Sandra Taylor

(4) Memo dated August 27, 2007 from Gerard Minot-Scheuermann, Planning Board Chairman to Jim Waterhouse, ZBA Chairman; Re: Quinn opinion

(5) Memo dated August 27, 2007 from Gerard Minot-Scheuermann, Planning Board Chairman to Jim Waterhouse, ZBA Chairman; Re: Taylor opinion

(6) Letter dated August 26, 2007 to Doug McGivney, Supervisor from Nicole Hoddick, ZBA Alternate; Re: resignation

(7) Memo dated August 27, 2007 from Kim Pinkowski, Town Clerk to ZBA Members; Re: Codebook updates

PUBLIC HEARING(S):  None
NEW BUSINESS:
Mike Breen – 85 Kinderhook Ave., Niverville – area variance
Mr. Breen was present and explained the application.  He is looking for a 24 ft. side-yard setback variance for an above ground pool.  Margaret Litteken made a motion to accept the application as complete and set for a public hearing on November 1, 2007 at 7:00pm.
OLD BUSINESS:  
Van Wie Natural Foods, Inc. (Richard Van Wie and Robert Mitchell) 

2560 Route 203, Valatie – Interpretation of Chapter 81, Article 5, Section J of the Town Law as pertains to the Van Wie appeal for the denial of a building permit

Open Public Hearing
Andy Howard was present and summarized the application once again.  Marc received a fax today from Jean Bonhotal of the Cornell Waste Management Institute regarding Composting Butcher Residuals (copy on file); it was copied and distributed to each Board Member tonight for their review.  Andy said the inspection was done on Monday, August 27, 2007.  He said this practice, which has been in existence for about 8 years, is interesting because it involves laying 24” of woodchips on the grass, a layer of offal, 12” of woodchips, another layer of offal and then you cap it; there’s no need to turn it.  He added that the proposed area is away from the road, it’s near the Town pile and because you don’t have to turn it there will not be an odor.  He stated that Ms. Bonhotal would be available tonight for a phone conference to answer any questions that the Board may have.  Jim said the last sentence in the memo states “even very large operations use this technology for portions of their waste and as a full operation back up plan in they lose rendering services”; he wanted to know if it was expressed how much would be going into this.  Andy said absolutely; this is not a large operation; they will have more than enough.  Ed Simonsen stated that the information provided tonight is new information that the public has not had an opportunity to evaluate and can no longer comment on since the public hearing was closed.  Susan said the Board left this issue open for discussion, but closed it on the other issues.  Marc stated that the Board will accept comments on this issue.  Peter Van Alstyne asked Andy if he would give him a quick over-view on the volume, operations and how we got to this point if in the code it blatantly says it’s prohibited; Andy summarized; discussions occurred.  Margaret said the ZBA has to give an opinion on the zoning code and to make a ruling we need to know the definition of a farmer and if a slaughterhouse is an acceptable practice of farming.  She asked Marc what their next recourse is if we uphold the zoning code the way it is.  Marc said they would go to Ag & M to seek to overturn the Town Code; a determination that this is an unreasonable zoning regulation that interferes unduly with farm practices.  Susan asked if Ag & M supercedes our decision.  Marc said not necessarily; they have to find that it’s unreasonable.  Margaret wanted clarification if a slaughterhouse is a reasonable regulated farm operation; how many slaughterhouses do you see on farms slaughtering for retail consumption that are not zoned for business?  Jim said that some specialize and some don’t; very few go, as he’s proposing, from raising animals to the processing end and beyond, but it is farming.  Discussion occurred.  Andy stated that the ZBA made a determination in 1994, there’s precedence there, and they’re asking for an interpretation that should be consistent with that.  He said that they have provided the Board with the Columbia County Right to Farm Law, the Town of Kinderhook Town Law and Ag & M provisions which help provide definitions of what is and what is not considered farming.  Marc read 305A of the Ag & M Law.  He said that if the Board determines the code prohibits a slaughterhouse in this location there would be a possibility of an appeal to Ag & M and pre-exempt the Town Code.  Margaret said she didn’t know how you could read the code any other way.  Jim agreed that it is pretty specific. Margaret asked how we say, okay, we’ll let the state rule on this one.  Marc stated that to some extent the ZBA has to follow precedence and we need to verify when the amendment that prohibited slaughterhouses was actually put into the code.  He added that to interpret you have to take the Town Code and look at it in context with the State Law.  He said that one possible interpretation is that the code says it’s essentially directed at commercial slaughterhouse operations and there’s a division between those operations that are directly related to an individual farmer’s practices and those which would be related essentially to a slaughterhouse for profit; potential area for distinction that needs to be looked at further.  Margaret said her biggest fear is bringing in other farmers; forming a co-op.  Ron Mead stated that it won’t happen that way.  He said if a farmer who owns the slaughterhouse facility where the majority of animals slaughtered are his, the department could review local law or administrative action, but a farmer who has not raised the animals and simply provides a service to slaughter those animals, then the local law would not be reviewable.  Margaret said she’s proposing they’ll be doing a business restructuring that includes more farmers raising their own animals.  Ron said they would definitely have to meet the definition of a farm operation; any individual who comes along that does not meet the definition they would not be involved with.  He added that they determined that this particular farm operation consisting of Mr. Mitchell and Mr. Van Wie is, in fact, a farm operation.  Andy said he envisions that the Board’s interpretation would be related to the Mitchell/Van Wie farm partnership, is consistent with the prior findings of this Board and represents a farm operation that’s not prohibited.  Margaret said that’s a fine line.  Andy said he’s hearing concern about the interpretation being used later in an expansive way, so he suggests making it as specific as you want to the situation at hand.  Marc asked Ron, speculatively, what perimeters might be put on an operation if the Board interprets to allow this to occur; would Ag & M see a limitation of two farmers as a reasonable line to be drawn between what might be a farm operation practice verses what might be commercial.  Ron stated that he has reviewed this situation with his legal counsel and they realize that this is a very sensitive issue; they’re willing to work with the Town.  He added that anything that comes from the Town he would consult with Mr. Howard, Mr. Mitchell and Mr. Van Wie on what is reasonable and if there’s an opportunity to come up with a compromise with the Town they would consider it.  Marc asked Ron if he would have any objection if he contacted his attorney at Ag & M.  Ron agreed and provided the name (John Rusnica) and phone number.  Ed Simonsen stated that the Columbia County Regulations defines a farmer as any person engaged in agricultural practices; it’s very broad.  He’s concerned that with the large number of animals there won’t be enough woodchips (which could be an eliminating factor).  He said that if the Board decides this is a permitted farm operation, with limits, he strongly suggests passing it on to the Planning Board for their review.  He said many people want Rob to be successful, he works very hard, but with respect to the neighbors no one has come forward supporting this because they have concerns that are warranted; they don’t want their quality of life diminished from what it is now.  Peter Van Alstyne asked for clarification of how the interpretation will be structured so that it can’t be sold off and then reaccepted as an approved use.  Marc said that whatever interpretation this Board issues is binding in the future.  Susan said that whatever we decide Marc should draw up the language.  Jim stated (and apologized) that we only have three people here tonight; 2 to 1 gets you nothing.  He said that although they’ve done everything we’ve asked them to do, and the Board will either (1) interpret zoning specifically the way its drafted and turn it over to Ag & M to make their decision or (2) interpret zoning to say we will allow this with a multitude of restrictions, we’re not ready tonight.  Marc said that the Board needs more guidance on what the law is from him.  He said he will contact Mr. Rusnica at Ag & M and prepare a confidential Attorney/Client memo for the ZBA which will potentially include a draft resolution to be provided in advance of the next meeting.  Margaret stated that she will not be at next month’s meeting and asked Marc if a conference call is allowed when making a ruling.  Marc said he didn’t believe so, but he would look into it.  Discussions occurred regarding contradictions in the code.  Ron asked if there was a possibility of the Board having a special session in the next two weeks.  He said that we’ve been on-going here almost 70 days and we’re talking about a livelihood.  Discussion occurred.  Margaret Litteken made a motion to close the public hearing.  Susan Jornov seconded the motion, all in favor, motion passed unanimously.  Marc stated, again, that he would prepare a confidential memo for the ZBA laying out the law, he’ll talk to Mr. Rusnica and clarify some of the issues and he’ll draft a resolution which doesn’t reach a conclusion one way or the other, but will include conditions and aspects of the application and then the Board will have to decide.  Susan Jornov made a motion to hold a workshop meeting, for discussion purposes only, on Wednesday, September 19, 2007 at 7:00pm.  Margaret Litteken seconded the motion, all in favor, motion passed unanimously.
OTHER: 
Susan Jornov made a motion to adjourn.  Margaret Litteken seconded the motion, all in favor, motion passed unanimously.

Meeting adjourned at 8:30pm.

Respectfully submitted,

Leigh Ann B. Schermerhorn

Secretary






09/10/07 
PAGE  
4

