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Van Wie/Mitchell Appeal:
The Chairman opened the public hearing.  Roll call was taken.  Public notice was read by the secretary (copy on file).  Jim asked the Board Members for any thoughts they had regarding the memo (Confidential Memorandum – Attorney Client Privilege, dated September 18, 2007, copy on file).

Tom P:  I have a question if the interpretation of 1994 was still good because there were subsequent changes to the Town Code?
Marc:  We found that the prohibition of slaughterhouses was in the code as early as 1972 and the 1994 determination was made with that prohibition present.

Tom N:  But, we don’t know why?
Marc:  We don’t have the record; we just have the resolution.
Jim:  I think that the intent was probably to have discussions like this; it’s a very sensitive issue.
Susan:  Or to handle it by a case by case basis.

Marc:  The ZBA has to look at the precedent of the decision of this prior Board.  We don’t have conditions, we don’t know what the circumstances were, we don’t have the application, and we don’t have the legal analysis other than the decision.  That indicates that, in the face of the prohibition, a farmer has the right to slaughter animals from their own property and only that. That would be considered a reasonable extension of a farm operation based upon that determination.  That’s all we know, but that being the case, it’s still precedence to this Board.
Susan:  How do we prevent this from coming up all the time?  On a case by case basis?  If we put all these limitations on this application, it’s going to keep coming up.
Jim:  Right.  If somebody else wanted to do this, they’d have to go through the same process.
Marc:  This is not as if you’re issuing a sub-division or site plan approval with conditions.  The Zoning Board has to issue an interpretation of the code.  It’s not entirely clear how the ZBA could impose conditions on an interpretation; however, each of the conditions (we can disclose those as the Zoning Board sees fit) is a commitment that has been made by the applicant coming forward.  The interpretation is based upon the statement of facts and set of circumstances that are presented to it.  Whether or not it’s ok to have a slaughterhouse is based upon these conditions including a determination that any more than two farmers is a commercial operation and is prohibited.
Susan:  Then aren’t we changing the Town Code?

Marc:  No, you’re interpreting it in light of the State Law also.

Susan:  Is there any way to get that added?
Marc:  You could make a recommendation to the Town Board.

Susan:  They could keep coming here; like two years from now.
Margaret:  I think no matter which way we decide, we should say to the Town, “You need to rewrite this so we don’t get this coming back all the time”.
Marc:  Putting limitations on it, the Town Board could define what a commercial operation is.  It would have to work with Ag & M to make sure there is not an unreasonable restriction on farm practices according to the Ag & M Law, but the Town Board could say this is our reasonable interpretation of what is a farm practice.  Right now the Town Code says, basically, the Department of Ag & M will determine which agricultural practices are to be considered reasonable under the Town Code; so it actually defers to the Department of Ag & M.
Jim:  If this Board doesn’t act.
Marc:  We have no control over whether the Ag & M Department is going to make a decision or not.

Tom N:  Marc, when you talk about reasonable, is that the same thing as saying necessary?

Marc:  In what context?

Tom N:  If something is a reasonable by-product of a farm operation, it’s considered that it makes sense as an extension.  On the other hand, is it necessary to have for the farm to be profitable/on-going?
Jim:  You have a good point.
Marc:  The statute talks in terms of what’s reasonable, not what’s necessary.  That’s the standard of the Ag & M Law.  The Town Law says the local government shall exercise their powers to enact laws which do not reasonably restrict or regulate, so it’s not what’s necessary; it’s unreasonably restricting.  It has to be a reasonable component of a farm operation.

Tom N:  That’s a really slippery slope.  I haven’t read this whole thing, but on the first or second page you mentioned…Marc advised the public: “there’s an Attorney Client Confidential Memorandum that’s been provided to the ZBA, it’s an attorney/client privilege because I wrote it to the ZBA to aide in their decision making; it’s up to the ZBA whether it wants to disclose this document at any point in the proceedings.  It’s not for me to waive the attorney/client privilege”.  Jim stated that he was not ready to do that yet.  Tom N. asked if he could refer to it.  Marc said he can certainly refer to it; that’s fine. …the representative from Ag & M talks about reasonable, but in the minutes that we’ve approved for the prior meetings, when I asked him a specific question, he said it was not stated that it was part of a farm operation; it was not written that it was necessarily a farm operation to make it profitable.
Marc:  The applicant has stated that it’s necessary.
Tom N:  Stated but not proved.

Marc:  Ok, that’s true.

Tom N:  Right and I’ve been criticized for asking for that proof.  It’s not been proven that it’s necessary to make it profitable.
Marc:  The question is not whether it’s necessary.  The government did not say necessary and reasonable.  Necessary is much more narrower than reasonable. 
Tom N:  That’s why I’m asking that question.
Marc:  The law talks about reasonable practices not necessary practices.

Tom N:  What I’m saying is we have minutes that we’ve accepted where the person has stated that it’s not; in fact, that memo we got from his response doesn’t say anything about slaughterhouses being part of a farming operation.
Susan:  What does Section 305 say?  Do we have a copy of that?

Jim:  In fairness to agricultural, farmers have to adopt more of a retail market to survive; costs are higher and the pressures they’re under are high.  I know that Ag & M is promoting this because they realize that we cannot just be production/agricultural and survive; the competition from other areas is just too great.  Whether or not this substantiates the next step is hard to say but he’s expressed his need.

Susan:  I have a friend who raised chickens.  They brought in this van that enabled her to slaughter the chickens right on her property.  The van went in and then left.  She needed to do that.
Jim:  I think the most critical things that came up with all the meetings were (a) the business of the partnership and is it one farm or is it bigger than that and (b) I still struggle with this: the safety and soundness of  the composting operation.  I have to think that most of the comments we had pertained to that.  Counsel, could we say that the slaughtering aspect of this is acceptable but the composting part is not?
Marc:  On what basis?
Jim:  Because the safety and soundness has not been…

Marc:  Where in the record?  The ZBA has to make this interpretation based on all the evidence in the record.  The applicant has said, in this situation Mr. Mitchell said, it’s not economically viable for me to have my animals slaughtered someplace else.  We don’t have anything in the record that contradicts that, so that’s an acceptable part of the record.  You can question it, but at this point there is nothing in the record now that composting would threaten public health or safety and therefore is not a reasonable agricultural practice.  As your attorney, I would say you have to look at the record to establish the evidence or to establish the basis upon which you can make a judgment.  The only evidence at this point about composting is from Cornell and the August 27 letter from Ms. Jean Bonhotal.
Jim:  So we can’t say ok to the slaughterhouse but not the composting?
Marc:  Again, the finding would be that there is or is not a threat to public health and safety from this operation and in order to find if there is any threat to public health and safety there has to be something in the record to support that.  So, if you find something in the record that supports the view that composting in this manner would be a threat to public heath and safety, then the Zoning Board would have the opportunity to say that aspect of it is not an acceptable practice.  Without that component, without evidence in the record, it’s subject to challenge; potentially successful.
Jim:  They would have to prove that it is acceptable.  Right now, there has been no site demonstration on that specific site to say that it’s been going on for a bit and it looks like its ok.

Marc:  That’s why there’s modeling; the results of a particular activity can be modeled.  In this situation, Ms. Bonhotal’s experience with on-farm composting (Windrow Composting System) her evaluation, as an expert, is that this is reasonable methodology for dealing with this waste and doesn’t present environmental health or public safety problems.
Jim:  And the fact that she was actually on site makes it even more.

Marc:  It supports it.

Margaret:  I have two questions.  On the first page it says the hogs owned/slaughtered by Mr. Van Wie would be animals that were raised on the premises.  Does that mean that we are saying those hogs had to be born there and weren’t we saying, conversely about the cattle, that the cattle had to be born on the farm?  How long do they have to be raised?
Marc:  The condition is certainly a draft and can be subject for discussion.  I think what the applicants said is that there is no intention to bring animals in and process (slaughter) them quickly.
Margaret:  Pigs go to slaughter pretty quick; cattle do not.  How long is it viable to keep cattle before you have to slaughter them?

Marc:  I don’t know the answer; I don’t know how long.
Jim:  My guess is they probably have a cow/calf operation.  It’s like a ranch where part of your herd is a breeding heard and the other part is a maturing for slaughter; that’s fairly common.  Pigs they usually buy from somebody else and bring them in.

Margaret:  What definition are you going to use for raised?

Jim:  I think there is a legal determination for raised, it’s a taxed issue and I think its six months.  I’m not positive; could we ask someone?

Marc:  You can ask Mr. Van Wie, Mr. Mitchell or Mr. Mead.

Jim:  Mr. Mead.  I know for IRS, in order to be classified as a diary farmer, there’s purchased livestock and raised to a certain level and then you can depreciate them.  Do you know what that age is/how long you have to hold it?
Mr. Mead:  You’re correct making that statement that it is an issue for the IRS, but beyond that I think it’s a situation based on a particular farm operation in terms of what the operation consists of and the direction of that business.

Jim:  It’s either treated as capital gains or regular income.

Marc:  For organic certification, I assume you have to raise them from the time they’re very small; so you can’t be bringing in animals.  If you were going to buy some cattle from a farmer in Rensselar County that represents organic, could you buy those cattle?
Mr. Van Wie:  You could buy the cattle, but the only thing you can certify would be the off-spring.

Marc:  That sounds like part of the answer.

Susan:  You have to raise them from the time they are born?

Mr. Van Wie:  Yes.
Susan:  They have to be born on your property?

Mr. Van Wie:  Yes.

Jim:  Actually, to be certified organic they have to be raised by an organic cow, but they do give you some time to get that first cow organic.

Marc:  It’s essentially born and raised.

Glenn:  Marc, I have a question on the first condition.  I’m confused with regards to the quantity.  The first line you have 10 animals per week day in the existing 70’ x 40’ building and then in the next sentence you refer to 10 cattle, 20 hogs and 20 poultry per week.
Tom P:  I had the same question.

Marc:  I’m sorry.  The first line should have been per week
Glenn:  The other issue I have is the existing 70’ x 40’ structure.  There’s an issue with setbacks, too.  It’s being converted to this structure, from what I’ve seen, and 75’ is the minimum in an Ag district off the state highway.  
Marc:  It has to meet the set back.

Jim:  There’s nothing about pre-existing.

Glenn:  Define pre-existing.  I mean, this is a new structure being built from the inside out.  Keep in mind, what they’re appealing is the decision not to issue a building permit based on the slaughterhouse ruling.  You’re task at hand is a determination whether to allow a slaughterhouse in the Town.

Margaret:  I think that comes after all this.  It really wouldn’t be a good use of our time to talk about all that now.
Glenn:  It would be a good use because it’s going to be coming before the same Board when they apply for a variance because of the setback issues.

Margaret:  But it’s not part of this decision.

Marc:  Again, there’s no record on that.  A building permit will be required and you have to decide how this relates to the farm; whether the farm is pre-existing or not.

Margaret:  My second question was, and to put this in a round about way, my experience is horses and horse farming.  A friend of mine, in Westchester County, had a pony that died and burials there are expensive, so they took it and buried it thinking they were safe.  Every dog in the neighborhood found that pony.  I, for the life of me, cannot figure out how you’re going to put cow and offal under wood chips and not have a dog find it; attract all kinds of wild animals.

Jim:  It is pretty common on farms; it’s not unusual.
Margaret:  Mr. Mead, have never had the experience with a dog or coyote finding a cow under the compost pile?  I find it really difficult to believe.
Mr. Mead:  I can answer your question that I personally have not.
Margaret:  Has it ever happened that you know of?  It’s really inconceivable.
Mr. Mead:  Having owned a farm operation in Montgomery County for 30+ years, have I seen a bone arrive, yes, but it wasn’t from under a compost pile; it was hauled in pretty much out of the woods by a neighboring dog.  As far as the compost, I have not witnessed that.

Margaret:  I find it unbelievable that in a rural county like this, that farmers can not do their own slaughtering for their own personal consumption; I don’t know how that ever got passed in 1972.  As far as I’m concerned, it is a reasonable and necessary function to the farm and raising animals.  I truly am flummoxed as to how the Town Board came up with that decision and then in 1994 to add that other thing to it; that increases my curiosity.
Jim:  My vision of zoning goes with many different counties from what I do, and I think it goes with the next part of agricultural that most people don’t have experience with.  In Ulster County, if you don’t have a certain size operation, you may not be able to build a fruit storage, which is totally unnecessary for your operation.  In other words, it has to be on a big farm not a small one.  The reasoning is that everybody wants the farmer out there in the field with his tractor, looking pretty, but there’s a next phase.  This is no different from Ulster County where they can’t build a big cold storage building 35’ high with refrigeration and everything if they’re raising animals.  Does that make any sense; no, but essentially, most people want to discuss that next stage of agricultural that they don’t have a feel for and I believe this is one of them; it’s more sensitive than just raising beef.  To me the big question is, and Thomas you hit it right on the numbers, is it reasonable or is it necessary.
Tom N:  I think if you ask a farmer, of course they’re going to slaughter animals for their own table, you can’t stop them, but I’m not talking about that, I’m talking about a large commercial use.  I think the applicant has not proved that this is necessary for their survival.  I asked a question about viability, I was criticized for it and it was never proven; we don’t have anything in the file to that.

Marc:  The record consists of the discussion in the minutes as well as a written submission of the application.

Tom N:  We have nothing in writing showing the different possibilities in terms of having a slaughterhouse in our Town or somewhere else or even the cost of having it there.  We have nothing to compare costs.

Marc:  I disagree; there are statements in the record regarding costs.

Tom N:  We have nothing in writing.

Jim:  There was a statement made about cost savings.  If you’re thinking about making money, there’s income and expense and if you lower your expense you’ll be making more; that number was up there.
Tom N:  They were talking about transportation costs.

Margaret:  I believe the owner of the farm said he would have to go out of business if he had to continue to transport his animals to slaughter.

Jim:  Getting rid of the carcass and bringing the animal there; both are added costs.

Marc:  In terms of the cost of composting, in this document there is a general discussion of cost, but it’s obviously not specific to this case.
Tom N:  Any businessman looks to cut their costs.  The question at hand is does it make a difference.  The liability is another issue and that was the essence of wanting to do the slaughterhouse in the first place and nothing was ever proven and given to the Board in writing.

Marc:  One area that probably needs to be looked at is in the application itself.  There was a document that local Ag & M has put together as guidance, and the third paragraph reads: in examining whether a local law is unreasonably restrictive, the Department of Ag & M considers several factors, including, but not limited to: whether the requirements adversely affect the farm operator’s ability to manage the farm operation effectively and efficiently (to answer your question); whether the requirements restrict production options which could affect the economic viability of the farm; whether the requirements will cause a lengthy delay in the construction of a farm building or implementation of a practice; the cost of compliance for the farm operation affected; and the availability of less onerous means to achieve the locality’s objective.
Tom N:  That’s my point; they will accomplish this without having a slaughterhouse.

Margaret:  I will agree that we haven’t really explored any other possibilities.
Marc:  My recollection is that since this is an organic slaughterhouse, and you can ask Mr. Van Wie and Mr. Mitchell now for the record (it’s ok to ask the applicant a question although they’re not represented by their counsel), there was a discussion of the outlet to the organic slaughterhouse and since they are raising organic certified beef that was the only option.  We can ask them to clarify, but it should be in the record.
Tom P:  I don’t understand.
Marc:  They’re raising organic, so there is one outlet.  To my recollection, the transportation costs associated with shipping the animals, according to statements, has a significant impact on the viability of a farm operation.  I recall we asked about what the options are, but I’ve forgotten what the answer was that addressed this; you’d have to go back and look in the minutes of the discussion.
Susan:  What are you looking for in writing; tax records?

Tom N:  Comparison in cost.
Susan:  Can we ask them?

Jim:  Absolutely, they may even have them now.  Most people when they want to do something, especially in a business, put a portfolio together.  A sub-set from what they normally do to see if they will make any money by doing this as opposed to what they’re doing now; if they’re looking to borrow money to build something, the lender’s going to want to see that.  Gentlemen, you’ve heard the chatter.  Have you analyzed?

Mr. Mitchell:  I figure that I’m making $50.00 a head on feeder-run through and that’s not very much profit.  In fact, it’s a tank full of gas to get you where you’re going.  If I keep the animal on the farm, I’ll save as much as $100.00 to $150.00 just in gas.  I don’t know if you’re aware that a lot of the places that I have to take the cows to are quite a ways away.  It’s a tank full of gas to get the job done because you don’t have to go to a slaughterhouse once, most of the time you have to go at least twice and sometimes three times (once to get the animal there, once to pick it up, once if I have to meet a customer there); there alone I’m not making a profit.  The second expense is if I go to some of these butcher places.  They say they can’t slaughter the animal for 30 days; I can’t wait 30 days; not acceptable; my customers want their meat in two weeks.  This is why I want to have a small place where I’ll be doing my own butchering and I’ll make sure my customers have their meat on time.  The third thing is my rendering costs; an added cost to me of $35.00 and could go higher.  This $35.00 I could save by doing it at my own place.  The next thing is slaughtering your own animals.  It used to be $25.00, now it’s $50.00 to $55.00.  I could do my own slaughtering, but I need a facility to do it.  If you’re making a profit of only $50.00, it’s time to get out, but if I can make a little money on the animal; that’s what I’m shooting for.  Every third animal is going for expenses; it’s unacceptable.
Jim:  It’s a lot different when you are raising them for fun and not profit; I feel for him. (tape end)  Glenn and Don, you’ve read the memo, is there anything in there that you would not be able to do?
Glenn:  One of the concerns I have, if you approve what they’re trying to do, is with the monitoring.  The intensity of the monitoring, how often, how frequently, what kind of “footing” scenarios could be established.  Again, that’s after the fact, but these are concerns that we’re going to have.  I’m going to revisit the building issue again, as far as set backs, because the decision is predicated on information that was provided from the Department of Ag & M (US Government) and on that specific structure.  I don’t think that structure is going to meet the setback requirements for the Town.  One of my biggest concerns is how they’ll be in monitoring and assessing records to be complicit with the setbacks.

Susan:  Are they saying that they have to do that?

Jim:   Not necessarily.

Margaret:  We can’t base a decision on the fact that they may not comply.

Glenn:  We already talked about that; that it comes next.  I proceeded to say that it’s going to be part of it; this is part of my concern as far as what the future is going to be.

Jim:  Numbers seven through ten involves the Town.
Susan:  It’s not asking them to go there weekly; it says periodic inspections by the Code Enforcement Officer; the Code Enforcement Officer inspects the property.
Glenn:  Not true.
Don:  We have to be invited.  We have no right to go on personal property unless we are invited.

Glenn:  When you sign a building permit, you’re basically stipulating that article to go; you’re signing a waiver that we can access new construction; that’s not on the permit.
Marc:  Anytime you see a permit from a government agency, explicit in the permit, is the authority of the government to inspect or moderate compliance and it should be made known explicit.  My guess, at this point, is that the uniform code would obligate you to have that opportunity to access the property; you’re not going to issue a certificate of occupancy.  You’ve got to have access.  If someone doesn’t want to give it to you; that would be a good legal question. 
Susan:  And how do the violations go if you can’t look at the property?
Glenn:  That’s another issue; that’s different; that’s not what we’re discussing.

Marc:  If you just wanted to go on a property that has an existing building where there’s no alleged violations, you couldn’t go; you have a reasonable basis to do any monitoring.

Jim:  Marc, page two, second paragraph, the bottom of that sentence where it says: however major composting operations are subject…what is the difference between a major and a minor?

Marc:  I meant to go look at Part 360(Solid Waste Regulations) requirements.  Some of the composting operations are registrations not permits.  Basically, you administer your own action; you go tell people you’re composting and that’s it.  Luckily, the Town has a permit for its composting operation from DEC that’s necessary for municipalities, but suffice to say, this is not a major composting operation; but I’ll have to find out.
Jim:  But, you don’t think it is?

Marc:  No.

Glenn:  Marc, who’s office does the SEQRA review?
Marc:  This is just an interpretation so there is no SEQRA review.

Jim:  Would it fall under somebody that spreads sludge?

Marc:  It’s subject to the requirements of Part 360 of the Solid Waste Regulations.  Land spreading of sludge is definitely not subject to easy permit; this is a different situation from that.

Jim:  To any solid waste?
Marc:  Land spreading of sludge?

Jim:  No, cows.

Marc:  No.  There are many redemptions in the solid waste disposal for on-farm that dispose of the materials.  You can take recognizable food waste from a processing facility to the farm; you’re committed to do that with an Ag permit.
Mr. Mead:  That’s not exactly true because there are guidelines for what we’re saying are predominance of that product that need to come from the farm.  In other words, you can’t blatantly allow for some other entity to bring in waste that would exceed what you are already producing on your farm; there are limitations based on that particular farm operation.

Marc:  But, DEC doesn’t regulate the on-farm/on-site disposal of farm product /farm waste materials.

Don:  Who would monitor that?

Marc:  Ag & M or a local community; there by which you would.  Again, you can’t presume that somebody’s not going to comply with the law, but any one of the regulatory agencies that has jurisdiction over either agricultural or waste disposal or even the Town.  Not this farm, but if a farm was taking sludge from a waste water treatment plant, throwing it down and not regulating it, DEC would have authority over that.  If there’s nuisance complaints (Right to Farm Law) or unreasonable odors (Town Code), you would have to deal with it; depends on where it is.
Mr. Mitchell:  I was just wondering if everybody is aware that our own Town has done composting already.  I spoke with the Town Supervisor two days ago, and that’s the way they’re getting rid of all the road kill found on the road now.  They can’t take it to the landfills because it draws rats and that sort of thing, so they are composting this road kill, our own Town, now.  It seems like if the Town is able to do it, an individual might be able to do it too.
Jim:  You’re absolutely right.
Mr. Mitchell:  And it’s the whole animal, not part of the animal.

Susan:  I have a question about the procedure.  When we vote or make a motion, it’s just a determination; that’s all it is?

Jim:  That’s all it is.
Marc:  My recommendation is, depending on how the Board wants to go, that you direct me to draft something so that it includes whatever conditions; either in favor of the interpretation or how the interpretation will be resolved.  You can take a prelimary vote, and by the next meeting I will have something drafted.

Jim:  Your conditions are pretty consuming; you didn’t miss anything.

Marc:  I went through the record that’s been created.
Jim:  What I struggle with the most is the public health and safety; it’s hard to say “Yeah, that’s ok” because I’m not convinced.  But if you put enough constraints in there, it makes it so there’s no other choice but to follow that; a cease and desist can come pretty quick here if it doesn’t work out.
Marc:  The composting system, as its been described and evaluated by Ms. Bonhotal, is something that Mr. Van Wie and Mr. Mitchell said they would do if it were to become part of the process here; it’s a component.  Mr. Rusnicki (Ag & M), whom my associate Jaclyn talked to, and Mr. Mead both said they support reasonable conditions on this and they would work with the Town to achieve those conditions.  That hasn’t been done yet, but I don’t think they’d find anything in the memo unreasonable.
Margaret:  Glenn, did you see #15 on page five (new building/change in use)?  There’s a change in use.
Glenn:  Assuming there’s a change in use because it was not a slaughterhouse before.  The thing is under construction now and we have to make a determination, as the Building Department, if this particular building meets the appropriate setbacks set forth in the code; which is 75’ off a state highway or county highway.
Susan:  It’s a pre-existing building.

Glenn:  You can’t make a determination; we have to make that determination.  What kind of structure is involved here?  It could be construed as a new building.  Once you get through your process and make a determination, then we’ll make a determination whether it’s an allowable structure where it is or move it someplace else; get a variance.  That was the point I was trying to make before, they’ll probably be coming back to you for a variance, if in fact, it’s not over 75’.
Jim:  Making it look more presentable to the neighborhood would not be such a bad idea.  Let’s face it, there’s enough people that have come through here and you have to sympathize with them.

Glenn:  Density control.

Margaret:  Page 3, the second paragraph, the last sentence refers to that.  I’ve seen cars go off that road in snowy conditions; there’s very little shoulder width.  We have setbacks for a reason.

Jim:  I haven’t heard much from you, Thomas, any comments?
Tom N:    I think the code is very clear.  Page three talks about precedence.  As we know, precedence can be over changed by courts.  Since 2001, we have a comprehensive plan… (discussion at the end of the table; overrode Thomas’s voice)…it has not been proven that it’s a necessary operation.
Margaret:  If you’re in the business of raising beef cattle, that’s the end result; that’s the point of the whole operation.
Jim:  What they’re doing here is saying we are not making a living at what we’re doing and I can attest that that is probably true.  By going the next step, which Ag & M is actually promoting for them to do, is to say you need to retail out your operation a little more.  Whether we have a centralized slaughterhouse or an on-farm one; that’s the next step to be viable.  I would venture to guess that there are no viable beef farms in Columbia County; people choose to do it because it’s kind of a neat thing to do, but making money at it is doubtful; very doubtful.  If you want to look at it analytically, lets take that fruit farm, most of the ones that have been successful in the last 20 years have their own packing facilities on farm.  They went from being without them to having them there; that’s the only way that they’re going to survive.
Tom P:  My concern is to make sure that it’s this farm and these partners.  This application being here is a foot in the door based on the last one.  I want to make sure this one isn’t a foot in the door for the next one.

Marc:  Let me just mention the dates issued.  I’m noticing that the amendments to the Town Law, which incorporate the Right to Farm into the zoning authorization of the Town, was enacted in 2002.  Mr. Mead, do you know when the Right to Farm Laws were passed and put into the Ag & M Law; what year that was?

Mr. Mead:  1992, maybe.

Marc:  I didn’t have that.  That may be the reason, going back to your question about what was in the record, the Right to Farm Law was enacted after the prohibition was put into the Town Code before the prior Zoning Board’s determination was made; they were looking at the Right to Farm Law.

Tom N:  My concern is that we vote for something because we’re afraid we may get sued.  I think we should never be afraid of being sued.
Marc:  I agree with that.  There’s certainly an opportunity for Ag & M to challenge the determination of the Board.  You have to consider that, but I would advise anybody that they should stand by whatever their determination is.
Margaret:  It’s almost as if it’s an impossible task.  We’re being asked to render an opinion or judgment on what the Town Code says.  The zoning code says no, however, there’s a precedent that’s been established.  I don’t think there is an answer for this.
Marc:  You’re not only looking at the Town Code that prohibits, that says no slaughterhouses, you’re looking at the Town Code that says there’s a Right to Farm and you’re also looking at the State Policy that says there’s a Right to Farm and the County Policy that says there’s a Right to Farm.  You have to look at all those together; you can’t just look at any of them in isolation.
Margaret:  I just needed to hear that.

Jim:  You can also visualize what some people were thinking too.  My vision is that they did not want the big slaughterhouse, the one that would be bringing in other animals from other areas, but here it is, a smaller version of that, an on-site farm operation.  Maybe that was the kind that deserved our discussion.  I think we’d all agree, if it was centralized, we’d uphold the zone.  You know me, I believe that we shouldn’t restrict what a person should do with their land to make it more viable, to a point, but this is right at that point.

Tom N:  It’s becoming a centralized slaughterhouse because you have property/farms in other towns.  There’s no way we could stop them and say you could not add another partner or farm area in the Town.
Susan:  We can.

Jim:  We can, absolutely.

Margaret:  We can and I think it’s in our wording.

Marc:  We’ve written a condition in.  Mr. Mead, at what point does it become a cooperative as opposed to farmers extending the farm operation on their own property? This is an important point of distinction.
Mr. Mead:  What we’ve talked about at prior meetings, was the fact that what we’re reviewing (and every one is on a case by case basis; there aren’t any two that are alike) is part of an on-going farm operation.  The question came up that they could farm a Dairy-Lake, I think that was the co-op that was referenced.  I said if it was that entity, we would not be here because what we (Ag & M) is all about pertains to Section 305A of Article 25AA.  The fact that they’re located in a County Adopted State Certified Agricultural District and the farm operation is unreasonably restricted (the farmer felt that he was restricted) he could petition the commissioner at Ag & M to conduct a review; that’s exactly what we’re doing.  We would not be here if it was a co-op.  They did the definition of a farm operation and that’s why we’re here.
Jim:  We can limit the numbers; we can do it as simple as that.

Tom P:  One of my concerns was that this doesn’t say the properties specifically that are included.  We have the number of animals, but it’s a number limit.

Jim:  It makes a statement doesn’t it?

Marc:  If you go back to the application, I think it does deal with that.
Mr. Mead:  Every business may reach a plateau or they may need to expand.  I don’t know if we could support something that had conditions that were so confined that it would limit their abilities to grow.

Jim:  I don’t think what’s here would.
Peter Van Alstyne:  I was just wondering if Mr. Mead could answer the question because he didn’t answer the question that Marc specifically asked him; the numbers and how many people are coming in.  My main concern, as a neighbor, is that you’re approving it an unlimited approval.

Margaret:  No, we’re not.

Peter Van Alstyne:  I know Marc has restrictions on it, but his “thing” was if our operation needs to grow you can invite more partners in.

Marc:  No, it doesn’t say that.

Jim:  Let’s say they added more land; you got bigger by the fact that you rented more land so you could put more beef on the land.

Peter Van Alstyne:  Does that mean getting more people from the outside?

Jim:  No, I think it’s more restricting it to this partnership; these individuals.
Marc gave Tom P. a copy of the partnership agreement to read; which describes the property and other land that might be included in the future.
Jim:  Rental land comes and goes.  If somebody sells their land they have to off set that and get something else.  I don’t want to constrict them with their land.
Tom P:  As a matter of policy, I think that one of the ideas of having the Right to Farm Laws is saying we like farms and what they do for the character of the town and we’re going to take the impacts and accept those impacts based on what they want; we want to have that farming activity.  But, if this Town has to take the impacts of farms three or four towns away, that’s where that policy starts to have an impact.
Jim:  That’s the difficulty of where we are right now.

Glenn:  The question that I have is the amount of stipulations that are going to be set forth; it’s inevitable that there will be stipulations.  My concern is who’s going to do the monitoring.  We’re undermanned/ understaffed now; we don’t have the resources.  Maybe Ag & M has the resources to come down once or twice a week to monitor what’s going on there.

Mr. Mead:  The USDA is going to monitor what’s going on there.

Don:  Do they monitor the compost aspect of it also?

Ron:  No.

Glenn:  Maybe that’s where Ag & M can take a part in. 
Don:  Technically, there’s no monitoring of the compost.

Jim:  They monitor the cleanliness of the operation and just that part of it.  Remember my earlier question was if we can approve one part of this and not the other, apparently we shouldn’t.  It is sort of a two phase thing here that is going on.  It’s the slaughtering part of it and now it’s this composting part of it; they’re request is to tie it in together.

Glenn:  Again, to reiterate my concern, who’s going to monitor all of these activities that will take place?

Jim:  I believe you’re monitoring that second phase part; the safety and soundness.

Susan:  Well, if the neighbors start complaining because it’s not working properly, they’re going to be calling you.  If everything is going fine, nobody is going to complain because there’s not a problem.
Glenn:  I don’t know if the state would be willing to partake in the assistance of the monitoring of the activities, but we should have them.
Susan:  If it’s done properly then you shouldn’t have any problems.

Glenn:  We don’t know its going to be done properly; that’s the problem.

Marc:  You can’t presume that it’s not going to be done properly.
Glenn:  We don’t have the resources to do this.
Susan:  But you’re going to know if it’s not being done properly because it will start to smell.

Marc:  There are certain specifications for the composting that have to be followed.  You’re not going to go digging in the compost pile to find out whether they put their woodchip layer the exact number of inches.

Glenn:  There’s a lot of different stipulations in there and that’s the point I’m trying to make that I’m not capable of handling them all.

Jim:  I’m wondering if, here’s this word unreasonable again but, would it be unreasonable to request that Cornell or Ag & M do one of these things that Glenn would ordinarily do; like a six month review or something.

Marc:  We can take a look at that.

Jim:  They would probably want to do it just to see how it is.

Mr. Mead:  I would say that Ms. Bonhotal would be very interested to come down and see how it is working so she could follow up on any studies that she may be involved in.

Jim:  Glenn, that would take the heat off you on at least that part.  She’s Cornell too, right?

Mr. Mead:  Yes.

Marc:  The Board could make a request to Cornell to come down and review it if they decide interpretation allows this activity; it could be included in the resolution.
Margaret:  When I was a little kid, I lived in downtown Poughkeepsie and Carl Lieber had a slaughterhouse that backed up to my back yard and no one ever knew; his meat market was right around the corner.

Tom P:  Would Ag & M formally, or informally, sign off on our proposed action?
Marc:  If the Board authorizes me, I can ask.  Again, the issue of this memo has to be discussed and provided with the proposed conditions and any changes to Ag & M for their review.

Margaret:  Did you just say that you would consult with Ag & M?

Marc:  Yes, that’s not a problem.  If the Board wants to reevaluate the conditions, it’s a reasonable thing.  And I think Mr. Mead said he, or the Ag & M folks, would be glad to do that.

Mr. Mead:  Yes.  You’ve got to start somewhere.

Jim:  Does anyone want to start something?

Margaret:  Can we do anything here tonight?

Jim:  Yes.

Marc:  It’s an official meeting; it’s been duly noticed.
Jim:  It’s not a variance; it’s just a determination.  You can say we want one, two, three or others, as far as limitations.
Susan:  And ask Marc to draw up the language.

Jim:  Most of it is right before our eyes here.
Margaret:  I would say that there is a typo in here on page 3, number 1, second sentence where it says per week day; eliminate day.

Jim:  Also, they do have lamb too.
Margaret:  This is the first I’ve heard of poultry and are we talking about lamb/sheep?
Jim:  They do have sheep; they don’t have chickens.

Susan:  Take out poultry and add lamb?

Jim:  Yes.

Marc:  This was opened for discussion on the conditions.  My recommendation is to make the conditions available publicly.

Susan:  Should we do that first?
Jim:  I can read it, if that’s what you want.
Marc:  Not necessarily.  It depends on how you feel about the memo itself.

Susan:  I make a motion to have Marc draw a determination on this application in favor of the right to slaughter their own animals, per the memo, with the changes that were discussed.

Margaret:  I second that.

Jim:  All 15 items?

Marc:  We said review of the resolutions, additions and subtractions, based upon the facts; this is giving me direction.

Jim:  I would also want to add subject to Ag & M’s review of same and their acknowledgement.

Margaret:  We would make that condition #16?

Jim:  Yes.  Also, I believe that we would allow our Building Department to request Cornell to come in and take some of the responsibility off of the Town to monitor this at some point in time.

Mr. Mead:  It would probably be made under the determination of soundness.

Jim:  There you go.  Does that help you out a little bit, Glenn?

Susan:  So, should we add that?

Jim:  Yes.

Glenn:  Again, I’m just concerned about the amount of monitoring that would be incumbent by us.  I just want to make sure we solicit Ag & M to come in and become part of the monitoring process.  It’s a lot of stuff that we’re not familiar with.
Jim:  That would, at least, help you.

Glenn:  You’re probably correct but there are other aspects of what we want to look at too.  I’m not going to go there and watch them kill pigs two times a week is what I’m saying.

Jim:  No, we wouldn’t ask that.
Glenn:  But I do want to see something that’s stipulated; confirmation of the stipulation.
Jim:  Can I read some of these, the main ones, for the public?

Marc:  Sure.  What I would recommend is that the memo, since we’ve been referring to it, be made available, that’s essentially a waiver on the confidentiality as a result of this discussion.
Susan:  Would that be a separate motion?  Should we finish this motion?

Jim:  The motion is on the table and we’re going to have a discussion before we actually do a final vote. (tape turned over)  Why don’t you hold back?
Susan:  Retract my motion?

Jim:  Yes.

Susan:  I retract my motion.  I make a motion to waive the confidentiality in the nature of this memo to share specifics with the public.

Margaret:  I second it.

Jim:  All in favor?
Susan, Margaret, Tom P:  I.

Jim read some CONDITIONS  for the public (copy on file):  the slaughterhouse is limited to the slaughter of not more than 10 animals per week in the existing 70’ x 40’ building with an expansion to 20 hogs or 20 lambs per week; only animals from the Mitchell/Van Wie Farm, that the applicant itself is raising and processing on its organic farm will be slaughtered on site and only animal waste from the on-site slaughter of animals from the Mitchell/Van Wie Farm will be composted on site;  implementation of Best Management Practices for Slaughterhouses to reduce the concentration of liquid waste and generation of liquid waste generally.  No discharge of liquid wastes to surface or groundwater will be allowed.  The applicant will collect all liquid waste in holding tanks which will be periodically pumped out and composted with the solid waste;  within 48 hours all solid waste will be either legally removed from the premises or disposed of following the Passively Aerated Windrow Composting Systems (PAWS) as detailed in the correspondence (that is available to the public; that’s the Cornell Composting Livestock Report); liquid compost piles to no more than one acre and at least 200 feet from watercourses, sinkholes, seasonal seeps or other landscape features that are hydrologically sensitive; just a couple things for the Code Enforcement Officer: provide to the Code Enforcement Officer copies of all permit applications or other documents submitted to State agencies and permits received from State agencies within five business days of submission or receipt; the applicant consents to allow periodic inspection by the Code Enforcement Officer upon reasonable notice; all records detailing slaughter activity will be maintained and made available for inspection by the Code Enforcement Officer; all processing will be subject to USDA certification and will occur in the presence of a US Department of Ag representative; no slaughter of animals from properties not owned or rented by the farmer as defined by the Columbia County Right to Farm Law; the slaughter of animals from parcels not within an agricultural district is prohibited; the property must not be used in a manner that creates a public nuisance or threatens the public health and welfare, including generation of unreasonable noise or odors (again this is a weekday operation); any new building or changes to an existing building to be used for slaughtering purposes must meet the performance standards and setbacks set forth in the Zoning Code.  Two other provisions that we would like to add: (1) we would like to have Ag & M or Cornell monitor this composting system at some point in time; (2) that all conditions will be reviewed and acknowledge, or signed-off, by Ag & M.
Margaret:  Can we briefly discuss #5.  It says no use or application of the resulting compost on “table top” crops directly consumed by people.

Jim:  No sweet corn; no composting for sweet corn.

Margaret:  Right.  Or anything else.

Jim:  That we eat.

Margaret:  Right.  So, what is going to be used?

Jim:  Cow feed.

Susan:  I make a motion to have Marc draw up the determination that they can slaughter their own animals as per this memo and all the conditions.

Margaret:  I second that.

Roll call vote:
Tom N.:  I thought we were having a discussion.  Usually after you make a motion you have a discussion.

Jim:  We did.  A motion is on the table with a second.

Tom N.:  I’m going to oppose this motion because I don’t believe this to be a necessary or a reasonable extension of a farming operation in this situation.  We clearly have a comprehensive plan adopted and we have no evidence as to why the 1994 decision was done and I think this motion should be turned down.  It probably won’t be, but it should.

Thomas Neufeld:  No.
Margaret Litteken:  Yes.
Susan Jornov:  Yes.
Thomas Puchner:  Yes.

Jim Waterhouse:  Yes.

Jim:  Motion carried.  We will present this to Town Counsel to draft for us and be available by the next meeting.

Marc:  What I would like to do is eliminate the Confidential Memorandum Attorney Client Privilege and make the corrections.  It will be made available to the public for next month.
Margaret:  At the last meeting I approached the topic of my not being able to be here in person next month and I’d asked several questions on the legalities of being here in terms of a conference call.
Marc:  That’s one that I didn’t look up.  I don’t believe that it’s permitted, but I’d have to take a look.  I don’t believe it’s authorized.

Margaret:  I can understand where it’s not come up before, but there are an awful lot of corporations where people just physically cannot be in the same room.

Marc:  I think it’s different with governmental body acting, Median’s Law, but we can check.
Margaret:  Are you forecasting a vote at this meeting?

Jim:  If you want to present it.  Do we need that now or is that something that can wait until next month?

Margaret:  Well, I can’t vote next month; I won’t be here.

Jim:  Does anyone want to entertain a motion?

Marc:  You can certainly vote on it and direct me to draft the resolution.

Jim:  Let’s do it if we all agree.

Margaret:  I, Margaret Litteken, make a motion that the Town Code combined with the agricultural state laws can allow a slaughterhouse to operate in the Town of Kinderhook and that our attorney, Mr. Gerstman, prepare the resolution with the necessary language for us.
Marc:  Subject to the conditions and limitations set forth in the September 18, 2007 memo.

Jim:  And one modification would be that it’s specifically for this kind of thing; single farm, or at least on-farm, generation of livestock from that farm.

Susan:  I second the motion.  Are we just doing this for this application or is it for any application?

Marc:  It’s an interpretation of the code for this application.  If it ever comes up again
The ZBA will look at this and say these are the conditions and terms.
Roll call vote.
Thomas Neufeld:  No.
Margaret Litteken:  Yes.

Susan Jornov:  Yes.

Thomas Puchner:  Yes.

Jim Waterhouse:  Yes.

Marc:  I will provide the draft of the resolution to the Board.  (Board Members provided Marc with e-mail addresses).

Susan:  I make a motion to adjourn.

Margaret:  Second.

Jim:  All in favor?

Thomas N, Thomas P, Margaret, Susan:  I.

Meeting adjourned at 8:46pm.

Respectfully submitted,

Leigh Ann B. Schermerhorn, ZBA Secretary
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