
Town of Kinderhook Zoning Board of Appeals Minutes 

October 4, 2007

The meeting of the Town of Kinderhook Zoning Board of Appeals was held on October 4, 2007 beginning at 7:00pm at the Kinderhook Town Hall, 4 Church Street, Niverville, New York with Chairman Jim Waterhouse presiding.

PRESENT 






EXCUSED 
Jim Waterhouse, Chairman




Margaret Litteken
Thomas Neufeld
Susan Jornov

Thomas Puchner





ABSENT
Jim Haggerty







Marc Gerstman, Town Attorney

Mary Kramarchyk, Town Liaison

Glenn Smith, Building Inspector
Roll call was taken.  Thomas Puchner and Jim Haggerty joined the Board.  Susan Jornov made a motion to approve the September 6, 2007 minutes.  Jim Haggerty seconded the motion, all in favor, with the exception of Thomas Puchner who abstained, motion passed unanimously.

CORRESPONDENCE: 
(a) Planning Board Workshop Meeting Minutes of August 9, 2007 (copy on file)

(b) Town Board Meeting Minutes of September 10, 2007 (copy on file)

(c) Bid Opening Meeting Minutes of September 25, 2007 (copy on file)

(d) Town of Kinderhook Special Meeting Minutes of September 27, 2007 (copy on file)

(1) Letter dated September 21, 2007 from Frederick Connors to ZBA Members; RE: John & Sandra Quinn

PUBLIC HEARING(S): 
John & Sandra Quinn – 73 Hunter Drive, Valatie – area variance
The Chairman opened the public hearing.  Public notice was read by the secretary (copy on file).  John and Sandra Quinn were present and explained the application.  They are looking to build a two-car garage requiring a 30 ft. setback variance.  The garage will be within 20 ft. of his neighbor’s property.  The neighbor (Frederick Connors) submitted a letter in support of the application (copy on file).  The problem they have is with the rock formations that run the entire front of the property; there is no other place for the garage to be built other than the proposed site.  Jim asked Board Members for any question; no one had any.  Jim asked the public if anyone would like to speak for or against the application; no one spoke.  Jim then read the Planning Board Opinion dated September 27, 2007, the letter from Frederick Connors dated September 21, 2007 and a memo from Glenn dated September 16, 2007 (copies on file).  Thomas Neufeld made a motion to close the public hearing.  Jim Haggerty seconded the motion, all in favor, motion passed unanimously.  Susan Jornov made a motion to approve the application.  I make a motion to approve the variance.  (1) the requested variance will not produce an undesirable change in the character of the neighborhood or be a detriment to nearby properties; evidenced by the neighbor saying he has no problem and there are no other neighbors here that are against this; (2) the benefit sought by the applicant cannot be achieved by a feasible alternative to the variance; with the rock formations there is nothing else they can do; (3) the requested area variance is substantial; 30 feet is substantial but by all the evidence I think that it still should be approved; (4) the variance will not have an adverse impact on the physical or environmental conditions in the neighborhood; (5) the alleged difficulty was not self-created; by evidence of the applicant: when the builder built the house that was really the only place to put the house because of the rocks.  Thomas Neufeld seconded the motion.  With a roll call vote, all in favor, motion passed unanimously.
Sandra Taylor – 242 Maple Lane, Valatie – area variance
The Chairman opened the public hearing.  Public notice was read by the secretary (copy on file).  Sandra Taylor was present and explained the application.  She is looking for a 3,500 sq. ft. variance to open a three bedroom Bed & Breakfast.  Ms. Taylor provided the Board with a survey map, tax map, and a letter from her neighbor (Agnes Kuchner) objecting this application (copies on file).  Jim asked the Board for any questions or comments; there were none.  Jim asked if anyone would like to speak for or against the application.  Agnes Kuchner: (against); CONCERNS: no privacy (can see into each others yard); her grandsons are autistic and make a lot of noise (doesn’t want complaints about the noise); when she bought the house she bought it without a business next door; she doesn’t want to change her lifestyle (she has a big family that’s always visiting; they play music, have barbeques, swim in the pool, etc).  Discussions occurred regarding the noise and possible solutions.  Jim read the Planning Board opinion dated September 27, 2007 (copy on file).  Thomas Neufeld made a motion to close the public hearing.  Jim Haggerty seconded the motion, all in favor, motion passed unanimously.  Susan Jornov made a motion to approve the application.  I make a motion to approve a 3,500 sq. ft. variance for the applicant to open a three bedroom Bed & Breakfast.  (1) the requested variance will not produce an undesirable change in the character of the neighborhood or be a detriment to nearby properties; I don’t feel that there’s an undesirable change; she’s not changing the structure;  (2) the benefit sought by the applicant cannot be achieved by a feasible alternative to the variance; I don’t believe there was any other way she could achieve it; (3) the requested area variance is not substantial; I don’t believe it’s substantial and, also, the Planning Board didn’t; (4) the variance will not have an adverse impact on the physical or environmental conditions in the neighborhood; (5) the alleged difficulty was not self-created.  Thomas Puchner seconded the motion.  With a roll call vote, all in favor, motion passed unanimously.
NEW BUSINESS:  None
(KRW Violation:  discussions occurred regarding the status and how and why it is on the agenda (two months now).  Don was not present to ask questions to.  Glenn said he didn’t know but he would follow up and respond in a memo to the Board.  Marc stated that an appeal was not filed so it doesn’t belong on the agenda (the Board has no jurisdiction); remove from agenda.)
OLD BUSINESS: 
Van Wie/Mitchell Appeal
Marc presented each Board Member with the final Resolution dated October 4, 2007, a memo dated October 4, 2007 from John Rusnica (Department of Ag & M) and a letter dated October 3, 2007 from Andy Howard.
Marc:  I took the resolution that had been drafted and sent it to Ag & M and Andy Howard.  What you have in front of you is the resolution that has been revised to incorporate many of the comments that Ag & M made and one or two comments that Andy Howard made as well.  We should go through the changes just so you’re aware of what they are.

Jim:  (advised the public: we’re reviewing the Mitchell/Van Wie Resolution, information that we just received today.  We’re going to take the opportunity to discuss this among ourselves.)  Their comments on each have been incorporated into this.  Have they seen the revised?

Marc:  Yes.

Jim:  They’ve reserved a time to thoroughly go over it right?

Marc:  Yes.  If the applicant is satisfied with the Resolution and has no issues with the terms and conditions, then Ag & M will not issue a formal opinion; what we have from Mr. Rusnica will be the final word from Ag & M.  We got a letter from Mr. Howard as well.  Ag & M did not have a lot of comments.  The whereas clauses have not changed except that I added in the last whereas clause: responsible environmental management and sustainable agricultural practices to reflect the findings of the Board.
Thomas N:  One of the things that I came across, since our last meeting on the 19th, is the New York Federation of Resource Conservation and Development Area Counsel.  Apparently, it’s something that is pushed by Ag & M.  There is an Area Counsel (Columbia County is part of the Hudson/Mohawk District).  They have a livestock project and they actually have a Livestock Coordinator named Katherine Harris who, since the beginning of the year, has worked with the farmers in the district to get the livestock to market at a reasonable cost.  Several cases have reduced costs by two-thirds.  This goes back to the point that we never saw anything about costs or trying to get some other involvement.  I’m wondering whether we should have this Counsel’s involvement to review this project; whether this is a reasonable project for the district?
Marc:  Why don’t you ask them if they know who that is?

Thomas N:  Are you aware of the New York Federation of Resource Conservation and Development Area Counsel?  (Mr. Van Wie said he couldn’t hear; Thomas repeated the question).
Mr. Van Wie:  No. 

Thomas N:  Apparently, it’s a farm group to promote different aspects of farming; promoted by Ag & M.   I’ve read they’ve been able to reduce costs to farmers (to get their livestock to market) by two-thirds in some cases.  I’m surprised that you’re not aware of this project.
Mr. Van Wie:  Get it to what market?

Thomas N:  Livestock.

Mr. Van Wie:  To what market?  You said to get it to market.

Thomas N:  Right, for processing; that’s why we’re here.
Mr. Van Wie:  To what market I’m asking you?  There are no markets.  There are no slaughterhouses.  That’s why we’re doing what we’re doing.
Thomas N:  That’s not what I understand from what I’ve read.

Mr. Van Wie:  Can you tell me how many slaughterhouses are in this town or in this state?  There are three.

Thomas N:  That’s what I’m asking.  Have you talked with this group?  Katherine Harris is the Project Coordinator.

Mr. Van Wie:  Katherine Harris.  All right, I know exactly who you’re talking about.  She’s already approached me.  All she does, and all they do for a fee, is to coordinate your product with slaughterhouses.  The fact of the matter is there are no slaughterhouses.  There’s one in Canaan, one in Millbrook and one on the other side of Saratoga.  You can’t get into any one of those slaughterhouses until January or February; they’re booked solid.  What do you do in the meantime?

Jim:  I appreciate that and I think you’ve made that point already.  We’re ok; we’ve already made our decision.
Marc:  Has everyone had a chance to read the Resolution?  Does anyone have any questions or comments?

Jim:  It looks like Andy just wants to tweak a few words.  It doesn’t seem too outrageous to me.

Marc:  I think Ag & M, as you can see from their letter, most of the comments they had were no objection; they believe the Resolution is supportable.
Susan:  Except for the composting; it was changed.

Marc:  I changed it because we didn’t intend to exclude composting material; except for any animal waste that is composted; that has to be from their farm.  (addressing applicants) You’re not excluded from, based upon the Resolution (which you’re lawyer has seen), composting materials from you’re farm (farm generated waste); the only animal waste that you can compost is from you’re farm.  The other issue is, what we tried to do in terms of preparing the Resolution, is to reflect that these are the conditions that are set forth and are commitments that have been made by Mr. Mitchell and Mr. Van Wie to establish the sustainability of their practices and the responsible environmental aspect of their practices.  That’s the basis upon which these conditions have been listed.  As of today, the changes have been made to reflect the concerns expressed by Mr. Howard and the Department of Ag & M.  There have been conversations with John Rusnica (Attorney, Ag & M), me and Mr. Howard and it’s my belief that the Resolution, as it’s drafted, will meet with Ag & M.  They stated that they will not get further involved with Mr. Van Wie and Mr. Mitchell.  They are satisfied that their farm operation is being respected by the Town and this would represent their approval (this letter).
Jim:  The only thing is the numbers here and what is permitted pursuant to their permit with the USDA.  Have you filed for a permit with the USDA?

Mr. Van Wie:  Yes.

Jim:  Could you tell us the numbers you used?  Is it annual, monthly, weekly?
Mr. Van Wie:  There are no numbers.  The reason they want to know anything is because they want to warrant an Inspector there.  If you’re only going to do one animal a week, it doesn’t warrant having an Inspector there everyday.  They want to know that you’re going to do at least a certain amount of animals per day, but as far as numbers, no.
Jim:  So, if we say that you can have it within your permit it can kind of be unlimited right?  I think the Board’s intent was to limit the numbers that go into it.  On your behalf I realize that there are some times, certain times of the year, when tradition speaks more for what is going to go into your slaughterhouse than not; I’m guessing that’s going to happen.  But, apparently, you or your Counsel weren’t too satisfied with those numbers?
Marc:  Nor was Ag & M.
Paul Freeman:  Neither was Ag & M.  Ag & M said you can’t limit the number.  The problem with the number is, and it’s the only thing that we actually have some problem with, with respect to the proposed language that’s in the Resolution at this point, is that it uses the word will; that suggests that you must and only do that amount.  As their operation grows do we have to keep coming back?  They’re determining that it’s agricultural.  We have to comply with all of the regulations that the USDA puts on issuing the permit as well as all of these other items, in terms of the disposal and the composting.  We talked about averages, but it’s not an absolute.

Marc:  That’s what in the Resolution now.  The intention to process as opposed to will process.

(Not everyone had the correct revised Resolution; all Resolutions were checked; everyone had a correct revised Resolution in their possession to continue!)  If you take a look at the first comment in the Ag & M letter, they were commenting on the prior version of the Resolution and they said, essentially in the first sentence, that they believe any condition which limits slaughtering is unreasonably restrictive.  That’s the code word for Ag & M to say we’re going to pre-empt you if you limit based upon numbers or what they consider artificial conditions; the number of animals going through the slaughterhouse.  What I’ve done is, the applicant said we basically intend to do this amount and that now becomes part of the Resolution in terms of an average amount.  It doesn’t mean if they go over by one or two, we’re going to be able to come back and enforce against them for doing that.
Thomas N:  Mr. Freeman is saying that in two or three years if the operation grows, it could technically be double or triple the numbers; there is no cap regardless of what we put in here.
Mr. Freeman:  Ag & M says the purpose of an Ag District is to encourage the development and improvement of the State’s agricultural land for the production of food.
Thomas N:  No where in the statue does it say anything about slaughterhouses being necessary to the operation.  
Marc:  But Ag & M…first of all, the Resolution has been…
Thomas N:  We’re still in a position.  This is still on the table as a discussion, unless we can’t discuss it.

Marc:  You can certainly discuss it.

Jim:  Just these proposals; that’s what’s on the table.
Marc:   The Law of the State of New York has to be adhered to as well as the Town Code.  What we have is a determination; this is an informal determination not the formal determination.  If we stuck with the conditions as I had initially drafted, I am fairly certain that Ag & M would intervene in the determination.  What that means is, that condition would most likely be struck and the Town Code would be pre-empted by the State Law.  That’s what we’re faced with.  We’re not dealing in a vacuum here; we’re dealing with the State Policy which is to encourage agriculture as a sustainable practice; which is what they say in this letter.  The eliminating factor is the land; how many animals can you produce? 
Mr. Freeman:  To add to that, it’s also that we have to be able to process; we have to be able to deal with the on-site waste.  The eliminating factor is in part the land, but with it comes all these other regulations that we have to comply with daily.
Jim:  Could we do one thing, in the spirit of our approval, and say in six months we’d get some numbers so we at least think that we were within our goal of what your intent was; so we’re on the same page?  We were given some numbers and everybody said they seemed reasonable from our end, perhaps it was unreasonable.  Maybe the “per week” was unreasonable.  If we could have a six month interval, be provided with what the numbers are of what they’ve done so far, it gives us the conscious feeling that we’ve been close to where those numbers were that we agreed upon early on.  
Mr. Freeman:  Are you talking about the past six months or are you talking about six months from now?
Jim:  Future six months.

Glenn:  It would be a simple request from the Board for me to gather those figures.

Jim:  I would like to have it here.  Is that unreasonable?

Mr. Van Wie:  He just mentioned it; it’s already in there.

Marc:  Conditions #10 and #11.  Glenn, in six months will you go check?
Glenn:  Yes.

Jim:  What if its way more than what we originally thought?

Marc:  I don’t think that there is any recourse.  The recourse is the environmental conditions and the limitations in terms of how the waste is going to be processed if they’re not met.  Again, if the Board wants to revisit this issue, I presumably can do that based upon these numbers.  I think that the informal determination from the attorney from Ag & M raises the legal concern; at least on my part, that any restriction on numbers will be determined to be an unreasonable restriction on the farm operation.

Susan:  It’s like approving a store and letting them open and saying you can only sell ten gallons of milk a week.
Marc:  Essentially.  I think that’s a good analogy.
Glenn:  My problem is where the fine line is that it becomes an Ag business and it then becomes and industrial business.  I just found another section of the code that I wasn’t even aware of (81-8) which concludes slaughterhouses becoming an industrial type of business.
Jim:  It’s hard to qualify that, I would guess.

Mr. Freeman:  It’s just a prospering farm which our Comprehensive Plan certainly encourages.

Glenn:  What’s the transition from what they have proposed they have into a Tobin packing building?

Susan:  There can’t be more partners.

Jim:  That’s been pretty well addressed.

Marc:  Condition #9 and there’s no objection to it.

Jim:  I agree it’s not just the numbers.  There are so many other factors that are involved.  “The odds are”; that’s really what we’re thinking.  We’re going to get the numbers.  If we decide it’s gone to the point of industrial, we’ll have to make a decision.  But, if we get the information, I’m fine with that.
Thomas N:  I drove by Kinderhook Tire yesterday.  I assume that they sold and now it’s Mavis.  They made certain promises to us when they came before us for the variance.  What happens when this farm gets sold?

Susan:  It becomes invalid.  It’s only between these two partners.
Marc:  Under Condition #8, the Partners agree to notify the Code Enforcement Officer if partnership is dissolved or altered.  It’s limited to the Mitchell/Van Wie Partnership.  That doesn’t mean a subsequent farm can’t come in and ask for the same thing.  That condition was not objected to by anyone.
Jim:  I actually liked that one.  Condition #7 seems fine.

Marc:  Condition #9, I tried to limit it, in terms of commercial operations.  Condition #15, Ag & M suggested, and Andy was concerned, that I take out the phrase “unreasonable noise and odor”.  I left it in because it was a concern this Board expressed, but I also included in Condition #14 that it’s subject to, essentially the Right to Farm Law provision, which says it has a presumption to exist and operate within the perimeters.  I think I dealt with that issue.  Condition #17 I changed to make a condition that Cornell Waste Management is to be requested by Mr. Mitchell and Mr. Van Wie to come and do an inspection.  Condition #18 I think Tom had requested some sort of limitation and Andy Howard had no problem with that. (tape turned over)
Jim: (talking)…that did this composting that will make their operation look small by the number of cows they composted using this Cornell system.  I wish they had mentioned that to me a while ago, but at least it shows that it’s been in use and they were the largest farm in this county.

Marc:  Can we look at condition #15 (Ag & M comment #16) for a second?  Ag & M had a concern about change in use, so I actually changed it to any new building will meet the performance standards and setbacks set forth in the Zoning Code.  We’re talking about a new building; this building is an existing building.

Jim:  What’s your advice on that?

Marc:  I agree with Ag & M’s recommendation.

Jim:  It’s almost tighter then.
Marc:  In some ways.  What I’ve done is say any new building to the use of slaughtering must meet the performance standards and setbacks set forth in the code.

Jim:  They’re adding an existing though, so that’s even more.

Marc:  I didn’t add an existing.   I can put it back in, but they were saying any future buildings or uses of buildings may be evaluated under the Ag & M Law.  They’re saying it’s not a change in use because it’s part of a farm.

Thomas P:  What about an operation that’s pre-existing, non-conforming?

Susan:  They would still have to get a building permit right?

Marc:  Yes, they’d have to get a building permit.  Tom, was that your question as well?

Thomas P:  No.  It’s clearly very close to the road and I think Glenn had some concerns about whether it was going to meet zoning code.
Susan:  It’s a pre-existing building.

Thomas P:  Is it an alteration?

Glenn:  It has to be determined if it’s a pre-existing building; 50% of alterations of the building have to comply with the existing code.

Marc:  The Building Department is going to have to make that judgment.

Jim:  I think this fits into their realm too; I don’t think we created any language that is different.

Marc:  I spoke briefly with Andy.  Andy (or Paul), Glenn and I (or Ed McConville) will have to sit down and figure this one out.

Thomas P:  The final whereas clause, the third sentence, where it says “not those, such as”.  Could we just make it say “not the one proposed”?  My inclination is to make this as specific as possible for this application.  It will read “applies to commercial and/or cooperative operations and not the one proposed by Mitchell/Van Wie.  We’re not making a broad statement; we’re being very specific on this application.  (Marc made the change)  I move to approve the revised Resolution with the changes (Version B; the one before the Board now).
Susan:  I second the motion.

Roll call vote:
Thomas Neufeld:  No.

Thomas Puchner:  Yes.

Susan Jornov:  Yes.

Jim Haggerty:  Yes.

Jim Waterhouse:  Yes.

Susan:  I make a motion that we draft a letter to the Town asking them to review this issue and specifically Ag & M’s comment of defining a commercial farm operation.  I just think our Town Code should be a little more clearer.
Jim:  On this specific slaughterhouse or in general?
Susan:  Maybe in general.

Jim:  What might be better is if we included some Ag & M language so that we’re all on the same side.
Susan:  Right.  I’m sure they can set up a committee; maybe Ag & M could come.

Jim:  Who would you ask to do this letter?

Susan:  I can do the letter.  I’ll have you read it before I send it.

Jim:  Could you bring it in and we can act on it next month?

Susan:  Sure.  Just to have them look at it a little bit.  It shouldn’t have to be an issue for them to have to struggle to get ahead.

Jim:  This was one that was probably appropriate that we discuss.  Thank you.

OTHER: 
Thomas Neufeld made a motion to adjourn.  Jim Haggerty seconded the motion, all in favor, motion passed unanimously.

Meeting adjourned at 8:23pm.

Respectfully submitted,

Leigh Ann B. Schermerhorn

Secretary
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