
Town of Kinderhook Zoning Board of Appeals Minutes 

March 6, 2008

The meeting of the Town of Kinderhook Zoning Board of Appeals was held on March 6, 2008 beginning at 7:00pm at the Kinderhook Town Hall, 4 Church Street, Niverville, New York with Chairman Jim Waterhouse presiding.

PRESENT 






EXCUSED 
Jim Waterhouse, Chairman
Thomas Neufeld

Thomas Puchner





Susan Jornov                                                                          ABSENT
Jim Haggerty                                                                          Margaret Litteken

John McManus                                                                       Mary Kramarchyk, Town Liaison

Marc Gerstman, ZBA Attorney




Glenn Smith, Building Inspector




Roll call was taken.  Jim Haggerty joined the Board.  Thomas Neufeld made a motion to approve the February 7, 2007 minutes.  Thomas Puchner seconded the motion, all in favor, motion passed unanimously.   
CORRESPONDENCE:   
(a) Town Board Meeting Minutes of February 11, 2008 (copy on file; copy sent to each ZBA Board Member)
(1) Planning & Zoning Conference

(2) Memo dated February 26, 2008 from Kim Pinkowski, Town Clerk to Town Officials; Re: Officials List

(3) Memo dated March 1, 2008 from Gerard Minot-Scheuermann, Planning Board Chairman to Jim Waterhouse, ZBA Chairman; Re: Montague Opinion

PUBLIC HEARING(S):  None
OLD BUSINESS:  
Mike Breen – 85 Kinderhook Ave., Niverville – area variance
Mr. Breen was not present.  The Secretary stated that a certified letter was sent to Mr. Breen on February 10, 2008; letter read by the Chairman (copy on file).  Susan Jornov made a motion to close the public hearing.  Jim Haggerty seconded the motion, all in favor, motion passed unanimously.  Susan Jornov made a motion to remove the application from our agenda.  Thomas Puchner seconded the motion, all in favor, motion passed unanimously.

NEW BUSINESS:  
Darrin & Wilhelmena Mazure – 733 Fisher Rd., Kinderhook – use variance
($250.00 application fee not paid)
Mr. Mazure was present and explained the application.  He is looking to add-on a temporary accessory apartment to his existing garage for his father.  Jim stated that Mr. Mazure went to the Town Board.  He asked about any feedback.  Mr. Mazure said that the Board indicated it was a time consuming process and they were going to check with other Towns and see how they handled this issue and try to develop a reasonable definition.  Jim thanked Thomas Puchner for bringing up the discussion and Margaret Litteken for representing the Zoning Board in the Mazure case; she did a good job.  He said that he had hoped for a reaction/direction from the Board.  Marc stated that Thomas Puchner raised the possibility that Mr. Mazure’s circumstances could be an area variance (copy of e-mail on file).  He said that no precedence was found and it’s up to this Board to interpret the code; decide how it wants to apply the code under these circumstances.  He said the primary difference, in terms of standard, is the question of hardship; for a use variance a self-created hardship would result in an automatic denial and for an area variance the self-created hardship would be a factor that just gets weighed in.  He added that the peculiarity here is that usually a use variance is a land use issue not the applicant.  Here is an applicant who, under the code, would be authorized to have an accessory apartment if it was in a different location; would the Board consider that an area variance as opposed to a use variance.  He said that it’s reasonable to suggest it could be an area variance under this circumstance (relative/accessory apartment); the Board needs to make that judgment, but whatever the Board does needs to be justified, on the record and available for future applicants for the same type of situation.  Thomas Puchner stated that it seemed to him that the use is the accessory apartment but where it lies on the lot is really an area issue.  Jim was concerned with precedence.  Discussions occurred regarding accessory apartment permits and tracking approved variances.  Marc stated again that the Board needs to decide: use or area variance.  He suggested setting for a public hearing and maybe there would be no reason to change the code; no precedence; the law is unclear.  He added that this Board has a duty to interpret the Town Code which essentially becomes the Town Code (legally binding/precedence).  Thomas Puchner made a motion to accept the application as an area variance.  Susan Jornov seconded the motion, all in favor, motion passed unanimously.  Susan Jornov made a motion to accept the application as complete (upon receipt of the $50.00 area variance application fee tomorrow) and set for public hearing on May 1, 2008 at 7:00pm.  Thomas Puchner seconded the motion, all in favor, motion passed unanimously.
Sandra Taylor – 242 Maple Lane, Valatie – use variance
($250.00 application fee not paid)

Ms. Taylor was present and explained the application.  She said she is struggling financially and needs to make income from the studio.  She would like to be allowed to use the studio as one of the three Bed & Breakfast rooms.  Discussions occurred regarding the illegal apartment/studio and whether or not the breezeway constitutes as an attachment of the studio to the house.  Marc stated that he thought the Planning Board’s approval was conditioned on the apartment not being used as an apartment.  (The ZBA Secretary obtained the area variance approval for square footage dated October 10, 2007 on this property, but the record did not mention anything about the garage; not part of the variance).  Thomas Neufeld said that the variance did not specify which three rooms she would use.  Marc said that he thought the Planning Board’s did.  Thomas requested we get a copy of the Planning Board’s approval.  Marc read the definitions of accessory use of apartment dwelling and bed & breakfasts; discussions occurred.  Jim suggested that Ms. Taylor go to the Town Board and ask them to look at the code.  Ms. Taylor stated that Glenn told her to come here.  Marc explained: “Glenn couldn’t issue a permit because of the accessory apartment issue; by coming here you’ve put in an application for a use variance.  This Board is saying they’re not sure you’d want to go through the process (ultimately it’s up to you whether you do or not) because of the burden you’d have to show to get the use variance.  The suggestion now is, if you went to the Town Board and ask for a narrow zoning change (revolving around your use of a Bed & Breakfast) and ask them to amend it slightly to allow this circumstance to be approved; that might be a better way to deal with it; you might have a better chance of success.  I don’t know if the Town Board will be sympathetic or not; they generally like to help people in the community who have issues like yours and if there’s a way to do it without disrupting the Code or Comprehensive Plan, I assume they’ll listen to you”.  Susan suggested getting an engineer.  Jim stated that the request, in his opinion, is substantial and the only recourse is to get sympathy from the Town Board to allow a very small subtle change in the way we interpret a Bed & Breakfast.  Jim advised Ms. Taylor that we would keep her application on the agenda for another month.  
OTHER: 
Jim welcomed John McManus to our Board.  (John is a new ZBA Alternate!!)
Susan Jornov made a motion to adjourn.  Thomas Puchner seconded the motion, all in favor, motion passed unanimously.

Meeting adjourned at 8:10 pm.

Respectfully submitted,

Leigh Ann B. Schermerhorn

Secretary
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