
Town of Kinderhook Zoning Board of Appeals Minutes 

June 5, 2008

The meeting of the Town of Kinderhook Zoning Board of Appeals was held on June 5, 2008 beginning at 7:00pm at the Kinderhook Town Hall, 4 Church Street, Niverville, New York with Chairman Jim Waterhouse presiding.

PRESENT 






EXCUSED 
Jim Waterhouse, Chairman





Thomas Neufeld






Thomas Puchner                                                                     ABSENT
Susan Jornov                                                                           Margaret Litteken

Jim Haggerty                                                                           Mary Kramarchyk, Town Liaison
John McManus                                                                                                                                    
Marc Gerstman ZBA Attorney 
  

           

Don Kirsch, Code Enforcement Officer
Roll call was taken.  John McManus joined the Board.  Susan Jornov made a motion to approve the May 1, 2008 minutes.  Thomas Neufeld seconded the motion, all in favor, motion passed unanimously.   
CORRESPONDENCE:   
(a) Planning Board Workshop Minutes of April 10, 2008 (copy on file)
(b) Planning Board Meeting Minutes of April 17, 2008 (copy on file)

(c) Town Board Meeting Minutes of May 12, 2008 (copy on file)

(1) Copy of letter dated May 14, 2008 from Don Kirsch, Code Enforcement Officer to Mr. & Mrs. Masterson

(2) Copy of letter dated May 14, 2008 from Don Kirsch, Code Enforcement Officer to Mr. Allard

(3) Letter dated May 21, 2008 from Glenn Smith to Doug McGivney; Re: resignation

PUBLIC HEARING(S):  
Darrin & Wilhelmena Mazure – 733 Fischer Rd., Kinderhook – area variance
Mr. Mazure was present.  Jim reminded Mr. Mazure about the meeting he and Marc had with the Town Supervisor, the Chairman of the Planning Board and the Code Enforcement Officer.  He said it was decided that it would be left in the Zoning Board’s hands; the Zoning Board will make a decision on this specific case.  Mr. Mazure said that he knew this because he had spoken with Don to see how the meeting had gone; nothing was decided, it’s in the Zoning Board’s hands and maybe having five acres would play in his favor.  He added that he also spoke to Don about the addition on the barn, which he plans to do no matter what, and getting things started (footings) since time is of the essence.  Don advised him to hold off; why start trouble?  Jim stated that we had three separate cases that were like this one and by creating new wording in our Zoning Ordinance raises issues with the next group that comes in with a similar request.  He said we’re going to act on yours, specifically, here tonight.  Marc asked Mr. Mazure if he would like to add to the record to support his application; any additional reasons why the variance is appropriate.  He said that this Board has to make a determination whether to grant or deny the variance based on whatever record is established.  Jim asked if the addition was to the barn or the garage.  Mr. Mazure said there is an unattached garage, but where the addition will be put he, himself, refers to it as a barn.  He added that he’s going to add the addition to the back no matter what, that was the whole reasoning behind this (two purposes at once: father occupying it and shop/storage space).  Jim asked if the apartment would be in the addition or within the existing structure.  Mr. Mazure answered within the addition and added that the addition onto the barn is fine; no restrictions whatsoever.  Susan noted that we have a drawing of this.  Jim asked how large the living area will be.  Susan estimated 673 with the garage.  Jim stated over 400.  Susan asked Mr. Mazure if he was putting a bathroom in the addition.  Mr. Mazure said not necessarily; it would be nice to have; maybe/maybe not; still up in the air; it would not be very deluxe.  Susan wanted to know what was in there; a business?  Mr. Mazure stated that he did his own landscape work and he puts his truck/trailer and all his equipment in there; the reason for the expansion is for a longer trailer so he doesn’t have to unattach it every night.  Jim asked where Mr. Mazure’s father was living now.  Mr. Mazure said in the King’s Acres area, Rossman Circle.  Jim asked Mr. Mazure how big his house is.  Mr. Mazure said two bedroom/one bath.  Jim noted that it would be difficult, given this current situation in the home, to accommodate your father.  Mr. Mazure replied yes.  John asked Mr. Mazure if there was anything that prevents him from adding to his house.  He stated that earlier we talked about preference in terms of separate space, but beyond preference is there anything structurally or in terms of setbacks preventing you from building an addition to the house.  Mr. Mazure said that financially it would be more involved; if we put it on the house we’d want to do it more deluxe than what’s going inside a barn, and there would be an assessment increase for the living space.  Susan noted that if it was put on the house another septic system may not have to be put in.  Mr. Mazure agreed but said that would be the only advantage.  Susan said that it would cost about $6,000.00 for another one.  Mr. Mazure said that that sounded about right, but he hadn’t actually priced them.  Susan asked if the garage is attached to the house that is lived in.  Mr. Mazure said yes.  He stated that they’ve tried ways to “rework” the house to make it a separate space for his father and there’s no comfortable set up without it being a completely separate apartment.  Jim asked why the attached garage was not a good idea if what is lost there could be extended onto the detached garage.  Mr. Mazure said that is where they park their cars; his wife can walk out the door into her car as opposed to walking out to the barn (inconvenience).  He added that there’s a poured concrete floor in the garage and he would want that in the new one also; expense of concrete, which he has priced and it’s a lot more expensive than it used to be.  Thomas Puchner asked how close the nearest neighbor is.  Mr. Mazure said that one side is all farm land and Theresa Oggiani is about 100ft off the property line.  Jim noted that the application states others on Fischer Road have tenants now.  Mr. Mazure replied that Tom Sherriff has a tenant home and up the road there are at least one or two rental properties.  Jim reiterated that the existing house is too small; Mr. Mazure said yes.  Adding onto the garage is a possibility but you would lose that which you use for your own use; Mr. Mazure said it would require finagling.  Jim asked if Mr. Mazure’s father had to sell or if he has any issues that he needs to relocate.  Mr. Mazure said that everyone would feel comfortable if he’s on premises (his house/his sister’s house); he’s 82 years old.  Jim asked Mr. Mazure if he was going to build this addition irregardless.  Mr. Mazure replied yes, maybe not of the same proportions, maybe not putting in a restroom at this point in time, but one way or another he needs the space.  Jim asked if it could be made into an office for his business and maybe have a restroom there anyway.  Mr. Mazure said certainly; he has employees.  Thomas Neufeld asked for the square footage in the main house.  Mr. Mazure said 1248 sq. ft.  Jim stated that when we looked at this, we were going by an accessory apartment dwelling unit and there are some requirements (fairly strict set of regulations) that are constringent, so whatever is decided it would be limited to what is in the code without going beyond it too much, regardless if its in the barn or house; whatever we do is restricted to the code (81-28).  Susan asked if there was going to be a tub in the bathroom or just a shower.  Mr. Mazure said a shower/stall is the current plan.  Thomas Puchner made a motion to close the public hearing.  Thomas Neufeld seconded the motion, all in favor, motion passed unanimously.  Marc stated that the Board voted to consider this an area variance and we should go over the standards before we proceed.  John said that there have been discussions at other meetings to revisit the issue of use variance vs. area variance and he’d be interested in having a discussion.  Jim said the area variance apparently fits a close family; it could be done in that realm as opposed to a use variance, and whatever we do here tonight, should we vote on it positively, it could be used as precedent.  John said that is why he is bringing the issue up.  He said that to his mind it’s not a question of choice but a question of what the code permits or does not permit.  He added that the definition of accessory apartment dwelling talks about the accessory apartment building being located in an existing owner/occupied one-family dwelling and 81-28 E specifically states an accessory apartment dwelling unit shall not be permitted if it results in more than two dwelling units per parcel of land.  He said given Mr. Mazure’s proposal, putting a dwelling unit on back of the second building on this parcel, in his view, requires a use variance not an area variance; an area variance would be if he’s expanding his house and infringing on setbacks.  He said that to his mind we’re talking about a use; not permitted under the code.  Jim said that whatever he’s doing is temporary (permitted use).  Marc said the difference in this situation is the use is a prohibited use; relationship of applicant to the relative makes the use permissible as opposed to the location of the use; that’s the distinction we’ve drawn.  John stated that the location of the use is crucial because under the code the definition says it has to be in an existing building; 81-28 specifically says you can’t have an accessory apartment dwelling unit if it results in more than two dwelling units per parcel of land.  He added that he’s sympathetic to the situation and appreciates Mr. Mazure coming here, but the Board is responsible for interpreting the code and what it means in the future.  Marc said his view is that there are reasonable/legal arguments on both sides of the issue and this Board is responsible for interpreting the code (grey area).  He read the State Law definition of a use variance: the use of the land for purpose which is otherwise not allowed or is prohibited by the applicant’s own regulations, and said that for the purpose here he didn’t see it as being prohibited.  He then read the State Law definition of an area variance: the use of land in a manner in which is not allowed by dimensional or physical requirements of the applicant’s zoning ordinance and stated that he sees this as a reasonable interpretation as an area variance.  He added that if the Board wants to reconsider the issue of use or area variance a motion should be made.  John noted the table on page 81, specifically permitted accessory apartment dwelling units in compliance with 81-28; not in compliance; requires a use variance.  Marc read the definitions again: a use variance shall need meet the authorization by ZBA for use of land for purpose which is otherwise not permitted or is prohibited by the applicant’s zoning ordinance and an area variance shall need the authorization by the ZBA for use of land in a manner which is not allowed by dimensional or physical requirements of the applicant’s zoning ordinance.  He said that this is not allowed because either a use is prohibited (i.e.: accessory apartment in separate building) or it’s an area variance because it’s a use that’s permitted by this applicant because it’s a relative of the applicant (i.e.: separate dwelling unit).  If the Board decides that an area variance is appropriate for this circumstance, then it would be limited to only those situations where the accessory apartment is for a relative.  If the Board decides it’s a use variance, that would be consistent throughout with anyone that came in for an accessory apartment.  He added that a use variance is higher standard than an area variance; if the hardship is self-created under an area variance that’s merely a factor to be considered with all the other factors, but if the hardship is self-created under a use variance that alone can be a basis for denial.  Jim thought that the Planning Board wanted us to talk about this as an area variance because it would be specific to this; it couldn’t be precedent setting for anyone who wanted to do the same thing.  Marc said that anything that comes from this Board should be drafted in a way that establishes the guidelines for the future; this is an interpretation of the Town Code and it becomes a part of the Town Code for any future applications.  He added that a decision to deny this as an area variance should be explained, a decision that it should be a use variance should be explained and the reasons why it should be granted or denied should be documented; it’s the ZBA’s call.  John said that in his opinion we need to treat this as a use variance because of the definition of an accessory apartment dwelling unit in 81-28 E; an area variance essentially reads that you can’t have an accessory apartment dwelling unit if it results in more than two dwelling units.  He added that for those reasons he moves to reconsider the application back to what was originally submitted which was a use variance rather than an area variance.  Susan Jornov seconded the motion.  Thomas Neufeld said he opposed.  Thomas Puchner said any accessory apartment is going to create two units; he didn’t see how it couldn’t.  John said his problem is more with the definition of accessory apartment dwelling saying it needs to be located in an existing owner-occupied dwelling and combining that with the chart of permitted uses; where it has to fit within that definition.  He added that in his view if it doesn’t fit within the definition of an accessory apartment dwelling unit; you lose the permit and that makes it a use variance.  Discussions occurred regarding AR Zoning, use variance vs. area variance, language in the code.  Jim asked Marc, in legal terms, if you went from an area to a use and you had someone who wasn’t a close family member and they came and said it was done as a use variance here (there aren’t any relatives), could they get the same variance as this by what we do here, changing it from an area to a use variance.  Marc said in his mind they would be required to get a use variance in that circumstance; a non-relative situation wanting to build an accessory apartment that use is prohibited.  The reason he said that he sees this as an area variance is because the use for a relative apartment is not a prohibited use in the code; this is a unique situation.  He added that if the applicant is a relative – area variance; if not a relative – use variance.  Jim stated that there was a motion on the floor; roll call was taken.  Thomas Neufeld: no, John McManus: yes, Susan Jornov: abstain, Thomas Puchner: no, Jim Waterhouse: no.  Motion did not pass.  Marc recommended explaining the decision to grant or deny the variance and why it needs to include John’s views.  Jim said he thought (and everyone would agree) that this is the best way to go about it given the circumstances; the best option for the applicant.  Marc suggested going through the criteria: (1) will this area variance create an undesirable change in the character of the neighborhood or a detriment to nearby properties (Susan said it will not, Thomas Neufeld said no, Thomas Puchner said there are other tenants in the neighborhood and the closest neighbor is 60 ft. from the property line; Jim added that it’s a five acre lot; discussion occurred); (2) whether the benefit sought by the applicant can be achieved by some method feasible for the applicant to pursue other than an area variance (Susan said yes, Thomas Puchner said potential alternatives were discussed, Jim said there is a cost factor involved; discussion occurred); (3) whether requested area variance is substantial (Susan said yes, Jim said that he’s going to build it any way; discussion occurred); (4) whether the proposed variance will have an adverse effect or impact on the physical or environmental conditions in the neighborhood or district (Susan said no; discussion occurred); (5) whether the alleged difficulty was self-created (Susan said yes, Thomas Neufeld said no; discussion occurred).  Thomas Neufeld made a motion to grant the area variance.  Thomas Puchner seconded the motion.  John stated that he is sympathetic to the situation but is concerned about the future; the code is the code; we don’t make it we just interpret it.  He said that there have been discussions that talked specifically about getting the code changed to allow what is specifically being requested and he thinks this is the way the code should be written and it’s not for this Board to decide.  He added that Mr. Mazure is looking for relief and where to go to get it, but in his view of the code, its not here; if you don’t satisfy the test for an area variance you aren’t entitled to an area variance.  He said that what the applicant needs is a zone change but it’s not this Board’s place to do that; we don’t have the law to give the applicant what he wants.  Susan stated that she would like to know the stipulations before she voted.  Marc said it’s primarily incorporating the code (i.e.: 2 years, family member).  Roll call vote was taken:  Thomas Neufeld: yes, John McManus: no, Susan Jornov: yes, Thomas Puchner: yes, Jim Waterhouse: yes.  Motion passed.  Thomas Neufeld made a motion to direct Marc to draft an approval for our next meeting to be reviewed and voted on.  Thomas Puchner seconded the motion, all in favor, motion passed unanimously.  
OLD BUSINESS:  None
NEW BUSINESS:  None
OTHER: 
Susan Jornov made a motion to adjourn.  John McManus seconded the motion, all in favor, motion passed unanimously.

Meeting adjourned at 8:16 pm.

Respectfully submitted,

Leigh Ann B. Schermerhorn

Secretary
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