
Town of Kinderhook Zoning Board of Appeals Minutes 

October 2, 2008

The meeting of the Town of Kinderhook Zoning Board of Appeals was held on October 2, 2008 beginning at 7:00pm at the Kinderhook Town Hall, 4 Church Street, Niverville, New York with Chairman Jim Waterhouse presiding.

PRESENT 






ABSENT 
Jim Waterhouse, Chairman




Thomas Puchner
Thomas Neufeld





Mary Kramarchyk, Town Liaison
Margaret Litteken

Jim Haggerty






EXCUSED 
John McManus

Marc Gerstman, ZBA Attorney

Don Kirsch, Code Enforcement Officer
Roll call was taken.  Jim Haggerty and John McManus joined the Board.  John McManus made a motion to approve the August 7, 2008 minutes.  Thomas Neufeld seconded the motion, all in favor, with the exception of Margaret Litteken who was not at the meeting, motion passed unanimously.

CORRESPONDENCE: 
(a) Town Board Meeting Minutes of August 11, 2008 (copy on file)

(b) Town Board Meeting Minutes of September 8, 2008 (copy on file)

PUBLIC HEARING(S):   None
NEW BUSINESS: 
Cedar Flow Contracting (Masterson) – 157 Wagon Wheel Rd., Kinderhook – area variance
Bill Better, representing the applicants, was present and explained the supplemental application previously submitted (copy on file).  The applicants are requesting an area variance for an accessory apartment for their daughter; to be located in a separate building rather than the main residence.  Historical background and road dividing the property were discussed.  Don provided each Board Member with a copy of a letter dated May 14, 2008 regarding issuing a building permit for storage only (copy on file); discussion occurred.  Marc clarified that there was a denial for a building permit and an appeal from that resulting in an application for a variance.  {Bill cited the Mazure case on several occasions resulting in discussions about a relative living in the apartment, applicant’s primary residence, utilities and criteria pertaining to Section 81-28}.  John wanted to discuss whether an area variance is the correct relief here given the definition of the code.  Jim said that it’s similar to the last (Mazure).  John stated that his position then, and remains the same today, is that the Kinderhook code is clear in terms of defining what the allowed use is.  He said that seeking to put a dwelling above the garage, outside of the house, is a use variance because they’re seeking to use the land in a way that is not permitted under the definition of the zoning code.  Thomas said that he felt the size of the property (which was substantial) and that it was a family member of the principal resident were important in differentiating between an area variance and a use variance; necessary for this action to take place.  John replied that when it comes to a use variance the size of the land is not mentioned in the definition.  Marc said that it’s a factor to be considered in connection with an adverse effect on the community.  John agreed but said the threshold question is which standard do you apply?  Marc stated that the Board struggled with the Mazure application, whether it should have been considered as a use variance or an area variance, and it was a 4 to1 vote that the Mazure application should be considered as an area variance.  He added that if the Board was to now reverse that, which is what is being asked, there would be a real question as to whether or not the Board is being arbitrary in moving forward under a definition that it previously said in a very similar circumstance qualified as an area variance; to go back at this point, to reverse that, is something the Board should do only with extreme caution.  John said that it certainly needs to be considered in the calculus, but the concept of precedent doesn’t lock you into a decision; boards/courts are entitled to change their minds on re-evaluating different factual circumstances or generally re-evaluate the law.  He stated that the last decision (Mazure) was the wrong decision based on what the code says and that this one will be the correct decision; it’s something for everyone to consider; precedent doesn’t mean that you have to keep repeating the same mistake over and over.  Marc said the Board concluded that it wasn’t a mistake; this Board determined, based upon evaluation of all the factors, over several months, that this (Mazure) would be considered an area variance.  He added that for the Board to reconsider its decision there would have to be something different; new facts/new laws.  He said it’s up to this Board to determine how it wants to go based on his advice and the debate.  John said that the Board is entitled to review its decision without new facts and say that it made the incorrect decision the last time and now looking at it this way that’s totally permissible; something for the Board to consider; a use variance rather than an area variance.  Jim said that a problem he saw was that this is identical to the one we just had (Mazure).  John replied that factually he didn’t think it was identical when you get into the factors, but factors aside, the question is use variance vs. area variance.  Marc said that the facts are potentially similar to the Mazure application, therefore, the question as to what is different about this application that would cause the Board to reconsider its decision it made a month and a half ago is a very relevant question.  He added that when you ask a court to reconsider or reverse a decision, you had better come back with something you over-looked, didn’t consider or a new factor circumstance that would change the outcome.  He told John that the things he’s arguing are things that were discussed by the Board prior to its reaching a decision when it approved the area variance for the Mazure application.  John stated that his position right now is not a factual one, it’s a legal one; the applicants want to put an apartment in a separate building, not the owner/occupied primary residence, and that makes it a use variance.  He said that, absolutely, we end up with a different decision from Mazure, but in Mazure the majority of the decision there was erroneous and now we have an opportunity to make a decision that’s consistent with the definitions and requirements in the code.  John said that for reasons previously stated he moves to reject the application for an area variance and seek that the application be submitted as a use variance.  {no second to the motion; motion not carried}.  Jim suggested to Bill that an affidavit stating that this is their principal residence and that the daughter will be a permanent resident would be helpful; Bill agreed. Brief discussion occurred regarding E.A.F and SEQRA.  Thomas Neufeld made a motion that the application submitted by the Mastersons be contingently accepted upon the receipt, within the next ten days, of a corrected Environmental Assessment Form and a completed ZBA application;  based on receipt of those documents, the public hearing will be set for December 4, 2008 at 7:00pm.  Margaret Litteken seconded the motion.  Roll call vote:
                                                        Thomas Neufeld ~ yes

                                                        Margaret Litteken ~ yes

        Jim Haggerty ~ yes

        John McManus ~ no

        Jim Waterhouse ~ yes
Motion passed.
OLD BUSINESS:   None
OTHER: 
At the beginning of the meeting Jim Waterhouse read Susan Jornov’s letter of resignation dated September 27, 2008 (copy not on file).  He directed the ZBA Secretary to send a memo to the Town Board requesting them to fill this position.

Thomas Neufeld made a motion to adjourn.  Jim Haggerty seconded the motion, all in favor, motion passed unanimously.

Meeting adjourned at 7:52 pm.
Respectfully submitted,

Leigh Ann B. Schermerhorn

Secretary
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