
Town of Kinderhook Zoning Board of Appeals Minutes 

October 1, 2009

The meeting of the Town of Kinderhook Zoning Board of Appeals was held on October 1, 2009 beginning at 7:07pm at the Kinderhook Town Hall, 4 Church Street, Niverville, New York with Chairman Thomas Puchner presiding.

PRESENT 






ABSENT 
Thomas Puchner, Chairman 




Thomas Neufeld
Margaret Litteken





Jim Haggerty
Jeff Ouellette






Mary Kramarchyk, Town Liaison
Marc Gerstman, ZBA Attorney

Don Kirsch, Code Enforcement Officer


EXCUSED








John McManus
Roll call was taken.  The September 3, 2009 minutes were tabled.  

CORRESPONDENCE:  None
PUBLIC HEARING(S):   None
NEW BUSINESS: 
Peter & Antoinette Franklin – 182 Dahlgren Road, Valatie – area variance
Mr. Franklin was present. The Chairman stated that it was agreed at last month’s meeting to tentatively continue as an area variance.  He stated that review of the Fitte file shows the Board went as a use variance based on telecommunication provisions in the code; Marc agreed.  Tom added that in talking to our attorney it looks like the use variance criteria of State zoning law (Town Law 267-b) were not correctly applied in that case; therefore, the Board is not going to stick with that exactly; better to treat as an area variance as opposed to a use variance.  Marc explained that the Town’s Telecommunication Act was meant to apply to essentially telecommunication facilities not amateur radio operations; more research is needed into legislative or regulatory history of the Town’s code to see whether it speaks to this issue (an accessory use to the home).  He said that it also appears that, based on Federal guidance and law, the Town cannot unreasonably restrict the ability of a resident to construct an amateur radio tower within reason; there’s no pre-emption on height, there may not be pre-emption on safety features associated with the construction but in terms of prohibition on the location of such structures in the Town it appears from the FCC bulletin that would not be a reasonable way to go about it.  He thinks these are two reasons the Zoning Board should treat this as an area variance.  Tom stated that when we look at the legislative history we’ll see that there were some changes in 2008 that made it clear that the definition of telecommunication towers only applies when dealing with telecommunication towers that are for commercial purposes and in an industrial zone.  He added that this is an accessory use to a house for a single family use and the only issue is height which makes it an area variance.  He asked Mr. Franklin if the height being requested is 54’ or 56’, will the antennae be on top of that and will that add additional height.  Mr. Franklin answered that he’s requesting 56’, the antennae will sit on top of that and it should be negligible; want it as close to the tower top as possible.  Tom thought the application was complete.  Don reminded Mr. Franklin that the balance of the application fee needed to be paid; Mr. Franklin paid the $200.00 application fee balance tonight.  Marc advised Tom that before the application can be complete, following SEQRA proceedings, it needs to be noted that although the Environmental Assessment Form was complete, Part 2 was filled out by the applicant.  He stated that the ZBA will disregard the answers in Part 2 and evaluate what potential areas of concern should be examined in terms of the SEQRA process (done by either the Attorney or the Chairman); whether there are any potential significant adverse impacts that have to be looked at further.  Tom agreed for Marc to go ahead.  Marc advised the Board that their determination of significance is based upon the information provided by the applicant in Part 1 of the Environmental Assessment Form, information the applicant has provided in response to questions from the ZBA, full documentation that has been provided plus your knowledge of the area and zoning.  He also advised the Board that if there may be one significant adverse impact associated with this project the Board can issue a positive declaration of significance which would require an environmental impact statement or if there will not be any significant adverse impact then the Board can issue a negative declaration of significance and that would declare the application complete to set for a public hearing. Results:
(1) impact on physical change to the project site; NO IMPACT (underground conduits; no vegetation will be removed); (2) unique or unusual land forms on site; NO IMPACT (applicant said there aren’t any); (3), (4), (5) (6) impact on water; NO IMPACTS (small site); (7) air quality; NO IMPACT; (8), (9) threatened, non-threatened, endangered species; NO IMPACTS (residential area); (10) agricultural district; NO IMPACT (although in the agricultural residence district but is  zoned and subdivided residential it will not in anyway impact the actual use of agricultural lands or resources; it is not in a County designated Ag District);  (11) impact on aesthetic resources; NO IMPACT; (12) unusual impacts on historical and archaeological resources; NO IMPACT; (13) impact on open space and recreation; NO IMPACT (none there); (14) impact on critical environmental areas; NO IMPACT (not any in Town); (15) impact on transportation, (16) impact on energy, (17) impact on noise and odor, (18) impact on public health; NO IMPACTS (unlikely).  At this point, Marc stated that the last two are relevant areas of concern (19) impact on growth and character of community or neighborhood and (20) public controversy.  He advised the Board to identify them as potentially significant; discuss them and make a determination.  Tom said that after reading the Fitte file he was concerned with the Catskill views being disturbed.  Margaret described the Fitte tower and said that it is visible but it doesn’t distract from the view.  She added that visual impacts can be added and she doesn’t have an issue with this project although she’s sure some people will.  Tom stated that the neighbors most likely to be concerned seem to be behind the project.  Mr. Franklin said that from the front of his home (photo of this provided earlier; copy on file) the scenic view of the Catskills is actually to the right and the tower location is to the left; there’s no possibility of interfering with the view of the Catskills.  Tom stated that after hearing more testimony he’s more comfortable that there will be no visual impacts and/or change to the community.  Margaret and Jeff agreed.  Marc stated that further review of the project information resulted in there being no significant adverse environmental impacts and the Board can make a motion at this time and issue a negative declaration.  Thomas Puchner made this motion; Margaret Litteken seconded the motion, all in favor, motion passed unanimously.  Margaret Litteken made a motion to accept the application as complete, send to the Planning Board for their review and set for a public hearing on December 3, 2009 at 7:00pm.  Thomas Puchner seconded the motion, all in favor, motion passed unanimously.  
OLD BUSINESS:   None
OTHER: 
Thomas Puchner made a motion to adjourn.  Jeff Ouellette seconded the motion, all in favor, motion passed unanimously.

Meeting adjourned at 7:37 pm.

Respectfully submitted,

Leigh Ann B. Schermerhorn

Secretary
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(emailed to Chairman for his review)
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