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February 2, 2012
Approved

MINUTES
The meeting of the Town of Kinderhook Zoning Board of Appeals was held on February 2, 2012 at the Kinderhook Town Hall, 4 Church Street, Niverville, New York with Chairman Tom Puchner presiding. The meeting was called to order by the Chairman at 7:05pm; the roll was taken by the Secretary.

PRESENT   






EXCUSED 
Tom Puchner, Chairman





            
Andy Howard, Attorney

Jeff Ouellette









John McManus
Keith St. John









Nataly Dee, Secretary





 ABSENT
CORRESPONDENCE: 
An appeal for new members of the ZBA was made at the Town’s Organizational Meeting. A full panel and a few alternates would be desirable; suggestions will be accepted.
PUBLIC HEARING(S):  
None

NEW BUSINESS:   
1. Car Quest: Appeal of Certificate of Occupancy
Ed Simonsen addressed the Board and presented his application.  Mr. Simonsen read from the letter dated January 6, 2012 that was addressed to the Board. Back in August, Mr. Simonsen noticed a building being constructed behind the Car Quest establishment on Route 9H and Old Post Road. After some research, Mr. Simonsen discovered that plans for that building had not been before the Planning Board, yet the Building Permit had been issued by the Town of Kinderhook Building Department. It is a structure in a commercial zone and it did not receive the review of the Town of Kinderhook’s Planning Board. Having been on the Planning Board for nine years, it raised Mr. Simonsen’s interest. From his perspective, such an action appears to be in violation of numerous sections of the Town’s Code.  Additionally, in the absence of review by duly appointed members of the Planning Board, the Town Engineer, the Town Attorney, and potentially the County Planning Board this action could endanger the safety and welfare of the town residents. This also obviates the New York State Environmental Quality Review and Public Hearings.  In the course of construction of the new building on Old Post Road, members of the Building Department were contacted by Mr. Simonsen and the present Planning Board Chairman, Robert Cramer. Needless to say, the reaction was not positive and no remediation or acknowledgement of concern was expressed on their part. Mr. Simonsen raised this issue with the Town of Kinderhook Board at their November meeting. Various sections of the Code were cited in an effort to highlight the gravity of this situation. After a discussion by board members and the attorney, it was suggested that he approach the Zoning Board of Appeals. The idea was to come before the ZBA to ask for a ruling as to whether Building Permits for construction modification  of structures in commercial and industrial zones may be issued in the absence of Planning Board review. In reading the Code, it expressly provides that plans for construction modification of structures in commercial and industrial zones must be reviewed and approved by the Planning Board before a Building Permit is issued. This may be found in various sections of the current Town of Kinderhook Code. Mr. Simonsen cited several of those codes: 35-5 a & f, which has to do with duties and powers of the building officials; 35-9 a, b & f, which have to do with the issuance of building permits; 81-2, Definitions; 81-6, Conformity with Regulation, ”no land or building shall be hereafter be used, occupied, erected, moved, altered unless in conformity with the regulations herein after specified for the district in which it is located.”; 81-7, Permitted Uses, Conditional Uses; 81-31 b & h, Design Standards for Commercial and Multi-Family Construction, “design standards shall be required for all new commercial and multi-family construction in the Town of Kinderhook.”; 81-46 a & b, Enforcement, “no Building Permit or Certificate of Occupancy shall be issued by the Building Inspector, no permit or license shall be issued by an official of the Town as the same would be in conflict with the provisions in this chapter.”; 81-47 a & c, Zoning Permits, Site Plan Approval, 

In Summary, it would appear that a permit issued for construction or alteration of structures in commercial and industrial zones, the absence of SEQRA review, review by the Town Attorney, Town Engineer, County Planning Board, as well as the Town Planning Board is in violation of Kinderhook’s Town Code. In particular, Mr. Simonsen wanted to cite one section, which he read for the record, “except as otherwise specifically provided by law, ordinance, rule, regulation, or except as herein otherwise provided, the building officials shall administer and enforce all of the provisions of  laws, rules, ordinances, regulations applicable to plans, specifications for permits for the construction, alteration , and repair of buildings and structures, and installation use of materials and equipment therein and the location, use, and occupancy thereof.”     
Mr. Simonsen’s letter, portions of which appear above, was provided to the ZBA in January, 2012.  It was then that Mr. Simonsen was made aware provision which calls for a sixty day period in which to file an appeal of a Building Permit. Therefore,  Mr. Simonsen’s  challenge of the issuance of the Building Permit fell outside of that sixty day period. Having heard that and having finally received a copy of the Building Permit and the Certificate of Occupancy, he challenged the issuance of the Certificate of Conformance/Compliance. Much of what Mr. Simonsen cited previously may also apply to the Certificate of Conformance/Compliance. The Certificate of Compliance was issued by the Building Department on November 9, 2011. Mr. Simonsen said, “Additionally, please note that though I had previously submitted an appeal regarding this subject, none of the associated documents had been provided to me. I hereby request the issuance of this certificate and cite Section 35-5 a and f of the Town of Kinderhook Code. Please note that this Section was previously referenced in my letter to you dated December 12, 2011. Also note, the Building Department was provided a copy of this letter as shown in the distribution portion. Inclusion of the Building Department in this latest correspondence is the notice of appeal of the issuance of Certificate of Compliance. Copies of this letter and a check for $50 will be placed in respected Town Hall mailboxes today. Distribution by electronic means will also occur.”
Furthermore, Mr. Simonsen related that, “State and local law states the Board of Appeals should hear and decide appeals from and review any order, requirement, decision, or determination made by the Building Inspector under this chapter in accordance with the procedures set forth herewith. Notice of appeals shall be filed within sixty days of the date of action appealed from. By my count, this appeal is within that sixty day period. In addition, the Certificate of Compliance represents a decision and determination by the department. To date, no one has contested the application for this building should have been reviewed by the Planning Board, except perhaps, for the members of the Building Department. Sections 35-f states that no Certificate of Occupancy shall be issued by the building official for any building use and location construction of which is required to be approved by the Planning Board of the Town of Kinderhook pursuant to Section 81-47 of the Town Code, unless the said building fully complies with the term of said approval as evidence by written verification from the Town Engineer or Chairman of the Planning Board,” 
Mr. Simonsen concluded by saying, “I respectfully submit this appeal and request a determination of the validity of the certificate. Are there any questions?”

Mr. Puchner confirmed with the secretary that the fee associated with the appeal was received from Mr. Simonsen. Mr. Puchner had no further questions at this time. Mr. St. John had some questions but did not feel this was the appropriate time to pose them. He hopes to have the opportunity to ask them of the appellant, and numerous Town officials at a Public Hearing.  
The Board thanked Mr. Simonsen for his explanation and will consider whether to hear the appeal. 

Mr. Howard reviewed the process and some of the options before the Board. The Board can review the application, and set a Public Hearing. If a Public Hearing is scheduled it the property owner that received the Certificate of Compliance should be notified. Adjoining property owners should also be notified.  
Mr. Howard reviewed for the Board several recent cases heard in the Court of Appeals (Appellate Division: 3rd Department) with similar circumstances that warrant the Board’s consideration. The first case Mr. Howard cited was Clark v. Town of Sand Lake Zoning Board of Appeals (2008). The second case cited was Caprari v. Town of Cowlesville (1998). The third case Letourneau v. Town of Berne (2011). The fourth case cited was Center Square Association v. the Board of Building, Zoning and Housing Appeals of the City of Albany (1993). The general consensus of these cases reflect that, “because the completion of the work during the pendency of this appeal renders the controversy moot, and petitioners failed to injunctive relief during the pendency of this proceeding, the appeal should be dismissed.” The issue of “latches” was also cited in several of the other cases. 
The Board has an initial jurisdictional question. Should the Board feel they need any additional factual information to make that jurisdictional decision they can reserve the right to do so. A good deal of information has been provided by the appellant. 

The Board will review the cases and the application for the March Meeting. A Public Hearing will not be scheduled until the threshold jurisdictional determination is made by the Board. The applicant was invited to provide any additional pertinent information to the Board prior to the meeting next month. Mr. Ouellette inquired as to whether the property owner had been advised that this matter was on the Agenda for this meeting. They had not been expressly informed; Mr. Howard said that he would contact the property owner to alert them that this matter would be on the Agenda for next month’s meeting. The secretary will also send them a letter notifying them of the actions taken to date. 
2. Tierra Farms: Application for Use Variance
Mr. Tuczynski representing Tierra Farms addressed the Board. Tierra Farms is in a Light Industrial Zone on Route 203. In 2006 a building was constructed as part of the manufacturing plant and was classified as storage. The applicant would like to change that to a facility for either a caretaker or outside workers break-room. The upstairs of that building is used as an office. 
There is some confusion as to the actual use intended for this building. There is a letter from the Health Department certifying the septic system indicating use as a residence. Mr. Tuczynski indicated that the potential that someone may stay over-night in the building may exist, but that the building is not intended for use as a residence. A residence is not allowed in an industrial zone, and would require a Use Variance. A break-room would be allowable and would not require a variance. In that case, the Planning Board would then do a Site Plan Review based on the true intended use. It was recommended that the applicant may want to clarify what the actual use of the building will be. The application will be held over until the applicant has had time to consider
OLD BUSINESS:   
None

OTHER: 
Peter Bujanow addressed the Board in regard to updating the Town’s website. He presented the proposal that is before the Town Board, and is seeking input from the various boards and heads of departments.  

A Motion to adjourn was made by Tom Puchner. Motion seconded by John McManus. All in favor. Motion carried. Meeting adjourned. 

Respectfully submitted,

Nataly Dee, Secretary
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