Town of Kinderhook 

Zoning Board of Appeals Minutes

March 1, 2012
Approved

MINUTES
The meeting of the Town of Kinderhook Zoning Board of Appeals was held on March 1, 2012 at the Kinderhook Town Hall, 4 Church Street, Niverville, New York. Upon short notice the Chairman was unable to attend the meeting; by unanimous consensus of the attending members, John McManus served as Interim Chair for the meeting.  The meeting was called to order by the Interim Chairman at 7:07pm; the roll was taken by the Secretary.

PRESENT   






EXCUSED 
John McManus




            Tom Puchner, Chairman
Jeff Ouellette









Keith St. John
Andy Howard, Attorney
Nataly Dee, Secretary





 ABSENT
CORRESPONDENCE: 
The Minutes from the February 2nd, 2012 meeting were reviewed. Three additional sentences of clarification were added to the draft at the request of Mr. Ouellette. A typographical error was identified and will be modified. 

A Motion was made by Mr. St. John to approve the minutes as amended. Motion seconded by Mr. Ouellette. All in favor. Motion carried; minutes approved.    
Mr. Ouellette stated for the record that the property in question, although owned by Pat Van Allen, is part of Van Allen Enterprises of which a part is owned by a former family member. Mr. Ouellette has been advised by his general counsel to abstain himself from the vote on that matter due to that family relation. 
Mr. McManus responded that in light of the fact that Mr. Ouellette would abstain from any vote on the Car Quest matter, the Board is left in an interesting procedural posture. The Board currently only has four active members, with only three in attendance at this meeting. If the Board was to proceed with the appeal on the agenda and there was a vote on the matter, whether it be jurisdictional determination or a substantive determination of the appeal, there would be an insufficient number of board members for a majority vote. While the board does have a quorum, they would be unable to put any matter to a vote. Mr. McManus suggested that the Car Quest matter be deferred until next month at which time Mr. Puchner would be in attendance and a majority of the remaining voting members of the board would be able to make a ruling on the issue. 

Mr. Howard iterated that issues of abstention or recusal are at the discretion of the board member. Everyone can understand and respect that. It does leave the Board is in an interesting dilemma. The Board could not even vote on a motion to set a Public Hearing on the matter. In fairness to the applicant, who was in attendance at the meeting, as well as the Van Allen’s, Mr. Howard agreed with Mr. McManus that the issue be adjourned until next month. 
With regard to the Agenda, the only thing we should make note of is that we have received correspondence dated February, 28, 2012 from Tal Rappleyea on behalf of Ken and Pat Van Allen.   

PUBLIC HEARING(S):  
None

NEW BUSINESS:   
None
OLD BUSINESS:   
Before effectively tabling any further deliberations on this application, Mr. St. John asked Mr. Howard to clarify whether and what the jurisdictional issue is.

Mr. Howard ran through the chronology of the occurrences which brought this matter before the Board. Regarding the timeliness of the application, Mr. Howard reviewed the legal research he compiled of cases with similar circumstances that have appeared before the 3rd Appellate Department, which indicate that with the substantial or full completion of the building, and the actual occupation of that building, have deemed any application seeking to challenge the activity of the Building Department to be prohibited under the theory of latches. 

Mr. St. John questioned the relevance of latches doctrine to the appeal before the board which is in regard to the Certificate of Compliance. Mr. St. John wondered if Certificate of Compliance presumes that a building is complete, how does one appeal the Building Department’s issuance of a Certificate of Compliance if they then always have to come up against the doctrine of latches?  

Mr. Howard responded that according to the research, the applicant needs to bring an appeal before the board during the building process, through an appeal of the issuance of the building permit and the permission of the construction to be occurring. Furthermore, they would need to seek an injunction precluding the owner of the property from actually occupying the building. The reason for that is there has been a concern consistently expressed that where a citizen in a municipality invests their money, relies upon the issuance of the building permit by the building department, builds a building, completes a building, is issued a certificate of compliance, without ever having that process legally challenged or suspended, the courts have said to come later beyond that, you’re simply too late. 

The conversation continued in regard to the cases sited, the relevance of the doctrine of latches, the timeliness of the application, the implications of whether actions were taken prior to the appeal being filed, and any hypothetical recourse the applicant and the board may have in regard to any potential remedial action. These issues were fleshed out somewhat and will continue to be addressed at next month’s meeting. The current correspondence from Mr. Rappleyea was addressed in regard to a recent matter in an adjoining municipality. As there were no motions to be made, the matter was tabled until next month.
OTHER: 
Public Comment:

Mr. Simonsen addressed the Board. He expressed his disappointment and frustration at not having his appeal considered for the third month in a row. Mr. Simonsen felt he is at a distinct disadvantage. While Mr. Simonsen expressed all due respect for Mr. Howard, he felt what was presented about what happened left a whole lot out, and could be deemed prejudicial. His intent in creating the chronology was to show all of the efforts previously made by Mr. Cramer, the Planning Board, and himself to right the initial wrong when the building permit was granted. There was ample opportunity for that determinant to be turned around; it was just ignored. Mr. Simonsen voiced that those actions are mitigating information; all of the efforts mitigate the respect of latches. Further, Mr. Simonsen expressed that we all have a vested interest in the community, stating that when we generate a code, it’s for the entire community. Mr. Simonsen took issue with the limitations stipulated by code in regard to distance and 60 day time frame, and in his opinion, those limitations are anti-resident and are in place to support builders and developers. Mr. Simonsen wishes to bring light problems within and mistakes made by the Building Department. In closing, Mr. Simonsen raised the concern of the Board not having an adequate number of members and alternates. 
Mr. McManus thanked Mr. Simonsen for his comments and appreciated his understanding in regard to the Board’s composition. 

Mr. Ouellette added that it is important to stress to the Supervisor and Town Board that the vacant seats on the Board be filled. Efforts will be made to communicate the need for new members.

A Motion to adjourn was made by Mr. Ouellette. Motion seconded by Mr. St. John. All in favor. Motion carried. Meeting adjourned at 7:47pm.
Respectfully submitted,

Nataly Dee, Secretary
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