Town of Kinderhook

Planning Board Workshop Minutes

December 8, 2005


The workshop meeting of the Town of Kinderhook Planning Board was called to order by Chairman Ed Simonsen, at 7:06 pm, on December 8, 2005, at the Kinderhook Town Hall, 4 Church Street, Niverville, NY.  The roll was called by the Secretary.  

ROLL CALL:          Present
                                    Ed Simonsen, Chairman                         Mary Ellen Hern

                                    Don Gaylord                                           Tim Ooms, Ag. Member

                                    Richard Anderson                                   Don Kirsch, CEO

                                    Gerard Minot-Scheuermann                    Pat Prendergast, Engineer

                                    Jacalyn Fleming, Attorney                      Cheryl Gilbert, Alternate

                                    Robert Cramer, Alternate (late @ 7:21 pm)

                                    William Butcher, Alternate

                                    Excused
                                    James Egnasher                                       Marc Gerstman, Attorney       

APPROVE MINUTES:       November 10 and 17, 2005 – The Chairman asked if there were comments/corrections with regard to the previously distributed minutes; there were none.
CORRESPONDENCE:
1. NOTICE OF APPARENT VIOLATION (copy), dated 9/30/05, to Sal Martino Jr.  

2. Minutes, dated 10/21/05, from Village of Valatie/Town Board Joint Meeting.  (on file)

3. Article, dated November/December 2005, from Town Topics, re: Planning/Zoning.

4. Minutes, dated 11/14/05, from Town Board Meeting.  (on file)

5. Memo to Planning Board, dated 11/17/05, from Ed Simonsen, re:  CVS project.
(distributed on 11/17/05)

6. Draft letter to Paul Varga, dated 11/17/05, from Marc Gerstman, re:  Field Flowers.
(distributed on 11/17/05)

7. Minutes, dated 11/21/05, from Village of Valatie/Town Board, Special Joint Meeting.

(on file)

       8.     Invoice to Town of Kinderhook, dated 11/28/05, from Pat Prendergast, re:  Merry Hill 

               Subdivision.
       9.     Fax transmittal to Kim Pinkowski (copy), dated 11/30/05, from Lisa Drahushuk, re:  

               CEO Roundtable sponsored by Columbia County Partnership.
10. Letter to Marc Gerstman, dated 11/30/05, from William Better, re:  Field Flowers.
Ed asked for questions/comments on any of the correspondence.  He remarked on how quickly (#1) the violation was sent out and corrected.

Gerard asked the Chairman if a break could be taken at this time (7:08 pm) to enjoy, with the audience and the members, the holiday party planned for this evening.  The meeting resumed at 7:30 pm.  The Chairman thanked everyone who had brought in the goodies for the party.  

PUBLIC HEARINGS:       
                7:10 pm – First Niagara Bank – US Rte 9 – Revised Site Plan – The Chairman briefly explained the application.  Michael Sullivan was present and Scott Snyder, Electrical Engineer, was in attendance also.  Lighting and the addition of an equipment shed were mentioned; we were requesting they remove the offensive lights.  Michael spoke about the off-sight lighting and glare.  He distributed a revised drawing and cut sheets to the members.  Three sheets were provided; 1) the original plan, 2) the existing conditions with the lighting as it is today, and lastly, 3) what is proposed.  They have addressed the building-mounted lights.  They are proposing they be replaced.  The new fixture will achieve what they intend to do.  One of the poles, there now are three heads.  He mentioned the ATM Safety Act.  Pat clarified what he has done; this plan will be the one that we will stamp approved.  All of the lights will be totally cut off.  Michael explained further.  The poles are all 16’.  Pat asked for a note or arrow for the ATMs and the shed; Michael agreed to do that.  The Chairman asked for questions; he appreciates Michael’s efforts.  Michael is glad they have been able to work it out.          

OLD BUSINESS:

1. Reclamation of RJ Valenti Gravel, Inc. – US Rte 9 – There is nothing new, Pat said.

2. Xtra Marts – US Rte 9 and Niverville Rte 203 – The Chairman asked if anyone was present representing these applications; no one was.  Pat commented that he had sent an email to us; the applicant is not going to rebuild these stations.  They can be removed from the agenda next time.  Ed commented on the sign in front of the Sunoco station is gone; the present sign meets Code.  That has taken years; the owner was fined $10,000.

3. Field Flowers – US Rte 9 @ Empire site – Bill Better was in attendance.  Marc Gerstman sent a letter to the applicant and Bill had sent a reply to Marc.  One of the major goals in our letter was to get some representation before our Board regarding the Empire site.  His recollection is that in July, and this is also in the minutes, we were told that by September 1st, the improvements requested would be completed.  That was our understanding.  It appears that the lights have been changed; they are not offensive.  Some of the drainage issues have been taken care of; the water off the roof has been directed underground.  What is missing; the islands and pole lights in the parking lot are not there.  The Chairman asked Bill Better to address the Board on some of these issues.  He said we are confusing the overall site plan approval with Field Flowers.  The Field Flowers issues were decided by the ZBA in August; the issue about the site plan and trying to finished it up this fall, he thinks the only things not done are the islands that relate to the parking lot lighting.  He reminded the members that mention had been made about the applicant posting security, perhaps in the form of a performance bond to insure that the work will be done.  Regarding Field Flowers, he said there were several months of Public Hearings; he elaborated on past events.  Bill felt that the site plan that is in front of the Board was reviewed rather extensively and the fees have been paid.  It is 

       entirely up to the Board to either act or to hold another Public Hearing at this point.  The    

       things that remain undone cannot be done now anyway due to the inclement weather.  

       He gave his opinion on performance bonds; they are a pain in the neck.  Cash or a letter 

       of credit would be fine; he does not feel it is a great deal of money anyway.  Don said the 

       drainage and the bollards are done.  The Chairman asked the Board members for 

       comments of questions.  Tim asked if they plan to do the pole lights; Bill said yes.  

       Cheryl feels the line of credit or cash are a reasonable thing to ask for; Ed recommended 

       a deadline.  Richard said this was the deadline; September 1st.  Gerard recalled his 

       conversation with the applicant; that he be sure that that was the deadline.  We need the

       bond or letter of credit and a deadline so that we are not here in October waiting for it to 

       be done.  Don did not think we voted on the issue; we did not.  Gerard said we were told 

       things would be done and the next project started up.  Don asked if we received 

       correspondence from the ZBA; yes, sometime ago and it was distributed, Ed replied, but 

       that is no longer an issue because they received an interpretation of our Code, which in 

       their view permits that use as accessory to all other uses within that site.  That is not an 

       issue anymore.  Ed said the issue is whether the lighting is sufficient in the region of 

       Field Flowers or any other businesses; is it safe?  It appears that the lighting that has 

       been added is less offensive; whether it throws enough light is something else.  Don 

       asked if we have a drawing; Bill replied that we have had it since March 2005.  It shows 

       the lighting, the intensity of the lights around the poles; it shows the wall-mounted lights.  

       It is Bill’s understanding that the Building Department was out there and everything on 

       the building complied; Don agreed.  Pat has driven by; they are box-style fixtures, but 

       now because of the previous “flame-thrower” lights they had there before and because 

       they have not done the lighting in the parking lot, it appears they have less light than 

       before.  Many of the business are open after dark.  Robert asked if we have an accurate 

       and updated site plan; a State agency now occupies an office in the front.  This applicant 

       has made promises to us before and does not want to communicate with us; we need a 

       current site plan showing everything that has been done for our records.  Gerard said one 

       of the new lights out front is a bare bulb; he does not know if that fixture is new.  The 

       Chairman asked the Secretary for the current site plan; we have one in our file, dated 

       April.  Bill said he did not know that.  Ed noted that we were told in the past that 

       previously an office occupied that front space and they did not have to apply to us since 

       it was not a change of use.  Bill said that is not the argument; the State of New York, 

 even as a tenant, needs no site plan or building approval.  Gerard asked if he could cite  

 the law for that; he works for OGS.   They comply with the local Codes; Bill said they 

 do not have to and do not.  Gerard said he is willing to deal with that if Bill brings in the 

 “cite”; otherwise it is hearsay.  Bill said that is not what hearsay is.  They disagreed and 

 Robert entered into the exchange.  Bill said he can ask Peter VanAlstyne to include the 

 vestibule area in the front; Robert said that whole thing has been changed.  The area used 

 by the State of New York does not have to comply; Robert asked that he include that 

 area for our records.  Don asked that he add the handicap ramp also.  Bill asked them to 

 deal with Field Flowers; anything else can be handled through the letter of credit.  He 

 asked Peter to make copies for the Board.  Ed said we need to work on a realistic cost 

 estimate regarding the three islands and the pole lights to establish an amount for the 

bond.  Pat asked if we will stamp the plan when we receive it; Don said we have to go through the procedure.  Bill told them to decide on a Public Hearing or not; the decision will be made next week, the Chairman noted.

4. CVS Pharmacy – US Rte 9/State Farm Rd – The Chairman explained last month’s proposal.  He had written a memo to the members citing some concerns.  John Joseph and Paul Freeman were present.  Paul addressed the Board; since the last meeting, the developer primarily worked on the building, based on the Board’s comments from the workshop.  They modified the front entrance, the overhangs, the windows and the appropriate glass coverage, the roof peaks, the type of A/C units necessary, dealt with the decibel levels; those will be put on the plans eventually.  John addressed the Board; he talked about why he had not reduced the size of the overhang at the drive-thru.  It had to do with the mechanicals inside that overhang that are necessary for the tube that goes through there.  He spoke about the higher peak at the Bank for the same reason.  Ed said it was unfortunate, and maybe we should have mentioned that they could have attended our regular meeting last month as well.  He asked Paul if he had received a copy of the memo he wrote; we made a copy for him at this time.  Ed explained what he had done in his review; he did a little of the math.  Lot coverage calculation was discussed; to provide the 50% lot coverage, the largest building you can have at that site is 8300SF.  Additionally, the septic field, the parking, the impact on traffic are other issues.  The Chairman said it would not be particularly fair to the applicant to lead them along with the misapprehension that this project is something that we would accept or recommend to the ZBA that we would recommend variances for.  Paul addressed the members; traffic – John has already contact Creighton-Manning and discussed this project with them.  Would the Board be willing to let them hire them?  They are very familiar with this site.  That would address the issue of traffic.  Lot coverage and parking – the applicant has certainly acknowledged that on the plan; Paul explained future changes to the plan.  He realizes they have two issues.  He referred to the Code requirements regarding parking.  They have too much parking for the building as proposed.  CVS has said in the worst scenario, they would only need 65 spaces; they know that from their own historical data.  That variance would obviously add to the lot coverage.  John has had conversation with the neighbors; they are in support of this project.  The conversations are in their infancy, but they intend to pursue the issue of lot coverage.  Pat asked if they are talking about purchasing some land from the neighbors; yes.  To provide satisfactory green space for the Code, Paul added; this is the beginning of the process.  They would like to move forward because Paul stated that the issue of a smaller building is not the answer.  They know what size building they need.  Ed said they know what size building they would like; Gerard noted that there are buildings of different sizes.  Richard commented; Paul commented on the Greenport CVS.  He discussed what would result from shrinking the store.  It only reduces the lot coverage issue by 2-2 ½%.  Richard told Paul to come back and see us when they have the extra land.  They would like to proceed forward both with the ZBA and the Planning Board.  Richard said you will go to the ZBA knowing we cannot support this.  The Chairman said they do not show the zoning of the surrounding area on the plan; that is residential, Paul replied.  Then it should be shown, Ed said.  If they acquire residential land, unless it is rezoned, you cannot use it as part of the calculation; Paul disagreed with Ed’s statement.  He read 

      from the Code; Section 81-18J.  He explained what they are trying to do; to negotiate with the neighbors and move the building.  Page 81-41, Pat noted; Don mentioned the parking spaces CVS said would be necessary.  He asked they provide some 

            documentation from CVS on that; Paul can do that, he replied.  John Joseph said he will

             try to come up with some data.  Don would like to see it.  We need something in writing;  

             something more than a manager’s opinion.  They are a big enough company.  Don is an 

             engineer and likes to see things documented.  Cheryl asked about the ingress/egress.  

             They discussed the entrances and potential problems with turning and traffic.  Gerard is 

             concerned because there is no real traffic from Hannaford yet; the discussion continued 

             about extrapolation studies and statistical verification of traffic.  John said that is why 

             they want to use Creighton-Manning; Ed said they are missing the point.Robert noted 

             that the company wants this size building, but our Town only wants 50% lot coverage.           

             John replied that no building will fit on this site.  Robert suggested they buy more land 

 or a bigger lot; Paul asked what is good for the Town.  Robert feels the 50% lot coverage  

 is good, too.  The applicant is asking for something we cannot support.  He and Paul 

 engaged in discussion.  Paul asked if the Town wants a Wendy’s or another fast-food 

 place; that is all that will fit on that site.  Robert said the issue comes out of the 

 Comprehensive Plan, which supports the Code.  Paul said they are misinterpreting what 

 the applicant is doing.  He is asking for a dual application; the building and lot coverage.  

 He knows the Planning Board cannot give their approval.  Paul explained what they are 

 attempting to provide.  No one told them last month not to come back.  He read in the 

 paper how outrageous the proposal was; in fairness, the Board should have provided him 

 with Ed’s memo.  Ed explained that last month was the first time we saw the proposal; 

 we reviewed what we were shown.  At that point, it was not appropriate for us to be 

 critical; we had to learn what you were proposing.  We have had time to think about it 

 and discuss it at our regular meeting and now have a better idea.  Don recalled discussion 

 about the building size and the potential about approaching compliance with the lot 

 coverage; it bothers him that this lot was not just discovered by someone.  They should 

 have done some research before buying the lot; it seems that they planned not to comply 

 with the Code.  Paul disagreed.  The members shared their views.  Cheryl mentioned the 

 septic under the asphalt; we mentioned that at the first meeting.  We are concerned about 

 this proposal.  Gerard said previous developers have implied consent because we listened 

 to them.  Until the ZBA says it is okay, we really don’t have a project before us.  There 

 are two violations to the Code that stop us right now.  He explained.  Mary Ellen said 

 that her comments have been echoed by her colleagues; there is a problem at the 

 moment.  Tim had no comments.  Ed clarified; the applicants and consultants should 

 know we are not anti-CVS or anti-13,225 SF CVS.  What we have been given on the lot 

 as presented, at this point, raises a host of serious questions.  John said the septic has 

 been to the Board of Health; the traffic - does not generate any more trips.  The traffic is 

 all manageable and the perc and septic can be worked on; two things he cannot fix are 

 the lot coverage and the parking spaces.  Don feels he is being premature about the 

 traffic; we need the study first.  John asked if there was a problem with Creighton-

 Manning; some of the members commented on traffic.  Ed noted that it is within the 

 Planning Board’s right to hire whatever consultants we need for projects before us and 

 the applicant pays for that, however, he wanted it made clear that we do the hiring; it is 

not the applicant.  The consultants work for us even though you pay the bill.  Again, John asked if there was an issue with Creighton-Manning; if they hire Creighton-Manning, Ed replied, there is no way we will hire them.  He is not asking them to.  Some discussion occurred.  Ed recalled that they refused to work on Dunkin Donuts for us.  John has also spoken with Peter Faith, but he does not have the software for the roundabout.  Ed returned to Gerard’s point about compounding models and errors in traffic studies; the confidence level goes way down when you compound.  It is no one’s fault that these project s have taken so long to develop.  Part of that had to do with the completion of the roundabout and the suit that was pending.  Robert is confused because we cannot get over the hurdle of lot coverage, so why are we discussing anything beyond that?  The Chairman said they must make a determination next week; if they decide to go to the ZBA, we cannot stop them.  However, their request to us is to continue to go forward with us while they go to the ZBA; we need to decide whether that part of the request is going to occur or not.  Paul said that is all that they are asking.  Don said that right now, the only thing we have to go forward with is this; Ed said we cannot go forward with it.  John spoke about the excessive spaces; Don told him to provide documentation.  John does not think he can change anything else.  Gerard asked what dual means; Pat said they can work on a traffic study for a 13,000 SF store even if they eventually go smaller.  If they want to do that; John replied that the same amount of people will go into either size store.  3,000SF seems insignificant, he said.  Pat noted it is bigger than Stewart’s.  Ed said that some of us are talking about 5,000SF; don’t buy into the 10,000SF already.  Ed told him that we could provide him with the names of some realtors, but they would probably be right back to the same owners they are dealing with now.  Mary Ellen agreed about the parking spots; provide documentation.  She feels the G.U. and Hannaford also have too many spots, but the lot coverage is a problem.  John offered that he needs the members to work with him on lot coverage; he is trying to put his best foot forward, but may not be able to overcome the lot coverage.  He would like to stay on that corner with this building.  Robert asked for some show and tell; he gave an example.  We cannot begin to support this if we don’t see something.  Gerard did not know if we even have the power to not withstand the Code regarding parking spaces.  Paul said they need two variances.  Hypothetically, if they had a building that fit the lot and the parking and lot coverage also fit and they came to us to ask for support to reduce the number of parking spaces, Ed felt that they would have a welcoming audience.  John feels they all need to work together.  Sometimes crafty applicants get us to work against ourselves, Ed replied, and we have to be very careful.  John would like to protect his integrity in the Hudson Valley.  Cheryl noted that if there is anyway to reduce the size of the building, that would be the key.

5. Tierra Farm – Rte 203 – Nothing new has been submitted to us on this project.

6. Kinderhook Village Edge Estates LLC – US Rte 9 – Peter VanAlstyne represented the applicant.  The members reviewed the new plats he provided.  He was not able to attend the regular meeting last month.  The Chairman said there is an issue about the driveways and access ways.  There is some activity on one of the lots; a foundation has been placed there.  We made an assessment regarding this subdivision in the past; what was done was 

        not in the best interests of all, Ed said.  That occurred here last month; Peter was not 

        aware of that conversation, he said.  Ed said we would like to provide access for 

        everyone.  They would have frontage on a municipal road; the Chairman noted the

        curb cut providing access for the front parcel.  One of the thoughts was that in this right- 

        of-way, a road could be provided to a cul de sac, which could be conveyed to the Town; 

        then everyone would front on the road.  Now, three do not front on a municipal road, but 

        they do have easements.  Peter said they should realize that that problem was not created 

        by this applicant; it is an existing condition that has survived for years the way it is.  

        What purpose does a Town road serve?  Pat read from the Code regarding access from 

         private streets.  Peter asked what the cost of this would be?  He spoke about the Little 

         access; he has sole responsibility for the road in his deed.  Perhaps he just wants it 

         turned into a Town road, but that could be part of the conversation, Peter noted.  NYS was there today for the curb cut approval; if they propose a Town road, the applicant no longer has four acres and they cannot subdivide this, Peter said.  Ed said there is a way around that; Don commented on Mr. Little’s concerns about maintaining the road.  He maintains it for two houses now and that will eventually be for four houses.  Mr. Little should have realized that when there is a vacant lot in front of you, someday someone might put a house in front of you.  There might be additional maintenance.  Whether they build one or two, it is more liability than Mr. Little has had in the past, Ed said.  Ed questions whether you can expand his liability without his permission.  The discussion continued.  He does not own the land that the right-of-way is on and Peter said he has an agreement to maintain that road; it doesn’t say if it is for one, two, three or four houses.  This was discussed in the workshop, Peter noted, but in the beginning when  he suggested sharing the maintenance of the road, he felt that the Board did not want to go that route.  Peter feels this meets the Code.  Marc Gerstman is reviewing both of the deeds; Little and Minshell.  Don asked if anyone has talked to Mr. Little about this; Peter was at the site today, but he did not stop to talk.  Don feels Mr. Little’s opinion has a lot to do with how he will feel about this; Don suggested they talk to him.  Don does not feel the Planning Board has rejected this; he recalled what was discussed.  There was no concrete proposal because Mr. Little was not at the workshop; when he came in for the meeting, Don did not recall any input from him before that.  Don would like to see evidence that all parties have tried to work this out; Peter said that was a reasonable thing to do.  Cheryl feels there is an implied contract with Little that we cannot change.  Peter mentioned that he wrote private Town specs. for the Town ten years ago; there are a lot of issues with that.  Every private Town road will come back and want the Town to take over the road.  The Chairman spoke about road widths; he showed Peter a booklet that he had with him.  Under rural road standards, you do not have to have 20’-30’ roads; the surface doesn’t even have to be blacktopped.  Peter clarified what he was hearing from the Board; if this private road was brought up to some type of Town specs. that is the way they would proceed on it; Ed replied that that is one way.  The applicant owns that land, Peter noted; it is encumbered, Don said.  Pat said we need Marc’s opinion; Peter said their attorney is also looking at it.  We also need some concensus between all the users of this road before we stamp this; it would be good if they could work out the maintenance of a 16’ road, Pat commented.  The Chairman asked what the road currently consists of; it is a well-compacted gravel road, 

         12’-14’ wide, Peter said.  The maintenance of it is better beyond this lot.  Peter asked if there were other issues; the Health Department was out there.  The letter should be in the file.  They are going to pursue the curb cut.  There are no contours on the map; there aren’t any on that lot.  There is a note on the map.  Peter strongly stressed that the applicant has every right to build the house he is building on this lot; he could not understand why someone would even question how he got a building permit to do that.   Pat commented that he did not look at the test pits out there.  Ed had another issue; the new law that has to do with basement elevations.  McCagg did the septic; there is a letter regarding the deep holes, Peter said.  If Pat needs anything beyond that, let him know.  

7.  Consuelo Yager – State Farm Rd – The Chairman noted that we looked at this project 

        many months ago; we received new drawings this evening.  Andrew Howard 

        represented the applicant; this is a two-lot subdivision into a 3.01 acre parcel and a 6.03 

        acre parcel.  Andrew explained where they have been with this project; he also 

        explained where they are with the Dunkin Donuts project today.  On this plat, there is a 

        30’ easement to the Town allowed; there is ample road frontage.  Mr. Allard would 

        purchase parcel 1, 3.01 acres and Mrs. Yager would retain parcel 2, 6.03 acres. The   

        Chairman asked what the intention was for the 6.03 acres; there is none right now.  At 

        some point they may consider selling it.  Pat asked what the easement was to the Town 

        along State Farm Road; it is currently a user road, Ed said.  Pat asked about the 

        “material stored”; Mr. Allard replied that the Town dumps brush back there.  Ed and Pat 

        reviewed the curb cut permit issued by the Highway Superintendent.  The acreage falls 

        below that required for a conservation subdivision.  On the permit, it says, “Town to 

        install driveway”, Pat read; Ed asked if this required culverts.  What are the elevations; 

        Mr. Allard said it is probably a foot below the road.  Ed noted that State Farm Road is 

        the most heavily traveled road in the Town; he spoke about the conveyance of the 30’ 

        strip of road to the Town.  The Jansen property is set well back from the edge of the 

        road.  Where they have placed the driveway, Andrew feels, is probably the best place

        for it.  The Chairman stated that the Town cannot install a driveway for the applicant.

        Pat said maybe they can if they are still using it.  There is no signature on the permit.      

NEW BUSINESS:      
ZBA OPINION:        (none)                  

OTHER:
Widewaters – Two men were present representing Widewaters.  They were here to discuss the dumpster issue.  There appears to be a lack of communication between Brian Long, Marco and the people at the site who are trying to develop the site and get the C/O.  What Ed heard from these gentlemen is that one of the approved dumpster sites cannot be built as planned.  One of the men objected to it being built there.  (The Secretary did not get the names of those present.)  They have already spoken with Don Kirsch about this.  It should be moved 10’-12’ in from the 

corner of the building past the pizza shop.  It is approved to be built where the electrical service is.  The way it is drawn now, it is exactly on the corner of the building.  Don feels it is more like 15’.  He was not prepared to bring in drawings this evening; Ed has no problem moving it, but there is a process for doing that.  This varies significantly from what we approved.  We cannot make a decision on a verbal description; Gerard noted that we cannot make any decision tonight anyway.  He clarified the problem to the man who was speaking.  The man said he is being forced to put that in, but he is voicing his objection to putting it there as approved.  Don Gaylord suggested as-built plans; if we have a marked up drawing we can go by, it will eventually become an as-built.  Some of the members commented as well.  The marked up drawing must be authorized by Widewaters; that would at least be something for the record, Don said.  The Chairman said we need documentation to insure authorization of this change from Widewaters.  Pat offered some information.  They can get a letter from Widewaters.  

Ed clarified that the Code says that C/Os cannot be issued unless either the Chairman or Pat reviews the site and agrees that it complies before Don can issue a C/O.  Let’s not get the cart before the horse.  Don said there is a lot to be done before the C/O.  

The meeting adjourned at the end of the agenda at 9:28 pm.

Respectfully submitted,

Barbara A. Beaucage

Secretary  
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