Town of Kinderhook

Planning Board Workshop Minutes
October 12, 2006


The workshop meeting was called to order by Chairman Gerard Minot-Scheuermann, at 7:10 pm, on October 12, 2006, at the Kinderhook Town Hall, 4 Church Street, Niverville, NY..The roll was called by the Secretary.
ROLL CALL:        Present
                                  Gerard Minot-Scheuermann, Chairman                  Don Gaylord

                                   Tim Ooms, Ag. Member                                        James Egnasher

                                   Pat Prendergast, Engineer                                      Robert Cramer

                                   Marc Gerstman, Attorney                                      Cheryl Gilbert, Alternate

                                   Glenn Smith, Building Inspector                           Mary Keegan-Cavagnaro,       

                                   William Butcher, Alternate                                                             Alternate

                                   Excused
                                   Mary Ellen Hern, Don Kirsch, CEO; Ed Simonsen, Liaison

                                   Absent
                                   Richard Anderson
APPROVE MINUTES:     September 7, 14, 21 and 28, 2006
CORRESPONDENCE:     
A.    Minutes, dated 9/7/06, from ZBA Meeting.  (on file)

     1.      Letter (copy) to Don Kirsch, dated 9/19/06, from Ed Hamilton, re:  horse barn and 
indoor riding facility.  (distributed to members on 9/21/06)

2.    Letter (copy) to Sean Egan, dated 9/21/06, from Paul Freeman, re:  CVS.
(distributed to members on 9/21/06)

     3.      Letter (copy) to Tim Gallagher, dated 9/22/06, from Pat Prendergast, re:  Hidden Hill 

         Farm.
4.    Letter (copy) to Robert Ihlenberg, dated 9/24/06, from Barbara Beaucage, re:  

         Grossjohann two-lot subdivision.

5.    Memorandum (copy) to Town Board Members, dated 9/25/06, from Don Kirsch, re:  

         Widewaters restoration bond. 
6.    Letter to Planning Board, dated 10/2/06, from Patricia Dybas, re:  CVS.
6A.   Minutes, dated 10/2/06, from Town Board Special Meeting.  (on file)  
7.    Letter (copy) to Tal Rappleyea, dated 10/2/06, from Glenn Smith, re:  VanAllen    
         Automotive. 
7A.   Letter and packet, dated 10/4/06, from John Hayko, re:  CVS.    
8.    Letter, dated 10/5/06, from Mary Donohue, re:  availability of grant programs.
8A.   Workshop information, Planning Safer Communities for Bicyclists/Pedestrians.

8B.   Workshop information, Preservation Under Pressure. 
8C.   Workshop information, Creating Quality Communities: Tools/Strategies for 

         Municipalities.
The Chairman asked for comments on the correspondence; there were none. 

 PUBLIC HEARING:     (October 19, 2006)        
                        7:10 pm -  Tierra Farm – (Gunther Fishgold)
                                          Site Plan Amendments - 2424 Rte 203 
Gerard asked Glenn to explain.  Mistakenly, a building permit has been issued for a second building on this site, which was not approved and is not on the current site plan.  Construction has begun on the building; there was an existing foundation.  Marc reviewed the Code with regard to noticing this additional amendment for next week’s Hearing.  Glenn gave a report on the new structure; it is aesthetically pleasing to the eye, he noted.  The Chairman said the Public Hearing only included the new pole barn; not this additional structure.  Marc directed the Secretary to send out notices again to the contiguous owners.  She will also need to notify the applicant that he needs to submit a revised application by next week.      
OLD BUSINESS:
1. Yager Subdivision – State Farm Rd – Marc Gerstman has still not heard from Ed McConville on this.  
2. Reclamation of RJ Valenti mine – US Rte 9 – Pat spoke with them today; he said they have hired a geologist to work with them and to find the best sources of topsoil to finish covering it up there.  They have found some areas of topsoil that they forgot about; they were stockpiled at the site.  There is no estimate regarding completion yet.

3. Hamilton-Phelps – Mr. Hamilton was present.  Pat was at the site today; they have nice stone there.  The Stuyvesant side is good, but on the Kinderhook side it appears that the fire trucks still can’t get through there.  The turning radius; Glenn asked if the fire department determines that.  They do.  Don had asked Mr. Hamilton to have the fire company come down.  He hopes to get together with them within the week.  

4. Bean Subdivision – Rte 203/Garrigan Rd – Gerard reminded the members that they had an issue; the enforcement officers started an action against the developer, he came back, we had a few meetings, he went away, and now it has been at least three meetings since we saw him.  Enforcement was waiting to see if good faith would be shown.  The Chairman asked Marc if we need to formally send a letter; he hasn’t come back, the issues have not been resolved, and whatever enforcement’s next steps are, they should move forward.  Marc feels it is on the record and duly noted.  Robert asked what the issues are; Gerard replied that Mr. Bean was going to check with Pat and provide him with information on the well.  Pat was directed by the Board to contact the Health Department; Dale Rowe told Pat that they cannot give an opinion until the questions have been answered about the well.  Pat called Mr. Bean’s engineer and he was supposed to get that information; he has received no paperwork or calls from 
         either one.  A letter was sent to DEC; it was mailed by the Planning Board Secretary.  
         Marc noted that Pat is correct about the 200’ regulation.  The letter of credit has been 
                submitted to the Town.  This Board will be asked to approve the modified site plan 
         based on the information requested.  Robert clarified then that the only open issue is 

                the information on the well; the applicant’s engineer can just get back to Pat then?  

         Yes, Pat replied.  Are we going to hear from DEC, Don asked; no.  The Building 

         Department issue is that people have moved in without a C/O, Marc added.  He asked 

         if the Building Department could merely make a call and tell the applicant what we are 

         waiting for and he could just submit it next week; Glenn said they are waiting for the 

         engineering specifications; once they get the modified site plan approval, then Glenn 

         said he will go for the C/O.  Glenn said he talks to Steve all the time and will tell him.  

         As far as DEC goes, they have their own enforcement discretion, Marc added.  The 

         members continued to discuss the site.  We need confirmation from his engineer about

         the well and perhaps a condition is needed on the site plan, Marc said; if there is an 

         impact on the adjacent well, he will have to provide a replacement by a new well or 

         tying in.  Mr. Bean currently owns the adjoining property.  Robert noted that there is 

         an existing leach field there from an existing septic system that is probably closer.  

5. Empire Homes – US Rte 9 – Pat submitted a copy of a letter that he wrote regarding his recent site visit; everything has been done.  He looked at the striping; he forwarded a copy to the Supervisor.  The Town Board will have to decide.  The applicant has complied.  
6. Heinz Grossjohann – Two-lot Subdivision – Rte 9H and CR 21 – Mr. Grossjohann was present.  He had several questions to ask the Board members regarding how he will proceed on this proposal.  The Chairman clarified some things from previous questions that he had asked.  If this was subdivided under the Town, the way the Code is written, it has to meet the stipulations that are there to prevent segmentation.  This parcel has been divided at least four times before; any subdivision will trigger a major subdivision.  Actually, it makes it a conservation subdivision; the applicant asked about a statute of limitations.  His surveyor told him that the State subdivision law has a statute of limitations; doesn’t that apply if there is no statute?  Marc replied; he doesn’t know if there is any pre-emption on that.  He read from the Code.  This certainly would be something to be raised to the Town Board, Marc added, but it doesn’t apply now.  The applicant had a question about the conservation easement of the subdivision; conservation subdivisions are done primarily for prime agricultural land, he said.  Gerard replied that it covers open space; primarily for. He gave the goal of the Comprehensive Plan.  Marc read from the Code again.  The Chairman noted that the Board has approved conservation subdivisions before that were not agricultural, but were open land.  James said the statute was amended to cover other lands that were not farm lands.  The applicant said he does not want to develop the lands right now; to what degree is he required to provide engineering, etc. for the major conservation subdivision now?  The Chairman told him he is allowed one residence on whatever is designated conservation subdivision; he must find a suitable building site, which could be changed at a later date.  Some discussion and clarification occurred between the Chairman and the applicant.  Is the value reduced by the Town?  The Assessor does the

assessment of that, the Chairman added.  It is not good soil, the applicant said.  It is his intent to portion part of it off to sell; how long will the process take?  Gerard explained.  It seems to take the longest to put together the conservation subdivision document.  Our attorney has to feel it meets what our Code requires.  Don feels it is up to the applicant how long it will take.  Gerard said if he does a good job following the checklist and includes everything the first time, it should not take that long.  Otherwise, you have to keep going back and revising things in order to comply.  That could cause delay.  The discussion continued between them.  He mentioned the water tower for the Village of Kinderhook; he previously granted them an easement in exchange for water.  Will that still pertain to the parcels that are subdivided?  He will need to go to the Village to get that answered.  Is there any reason why the subdivision would not be granted if he fulfills all of the requirements; Tim replied that if he follows the Code, there is no way they could deny it.  Marc added that there could be unforeseen impacts to the adjoining neighbors; that could be a reason to deny it.  Mr. Grossjohann is asking because the potential buyer was interested.  Gerard read from Chapter 63; the applicant had a question about the area to be conserved.  Gerard noted that it appears you can have open space to be conserved within individual lots rather than one large tract of land.  The discussion with the applicant continued awhile.   
7. CVS – State Farm Rd/US Rte 9 – Gerard reminded the members that at the last meeting he mentioned Cheryl’s previous comments; they are part of the record.  Paul sent Marc a proposed draft for site plan approval and the conditions; he sent it to the Chairman and copies were distributed to the members tonight.  This is to be reviewed and recommendations will be made.  The procedure is laid out and it was helpful to Marc that Paul prepared this, Marc added.  There is also an October 4 letter from Mr. Michaud’s attorney, Mr. Hayko, raising questions about the revised site plan; procedural and substitute issues.  That needs to be looked at; there is also a list of items that the Chairman put together.  Gerard mentioned the issues raised by Mr. Knoll; parking and the safety of the roof in case of fire.  Gerard has confidence that certain issues will be taken into consideration by the Building Department as well.  Glenn spoke about his cursory review of the site plan; he does not see any issues.  Gerard mentioned that it was pointed out that the issue was raised that the zoning line that bisects the property is not shown on the site plan; it either does or doesn’t, but we need it on there.  Paul replied that on one of the revisions, it did not show up; it will be included.  It is a clean up issue.  Marc said this is the first time Paul has seen the letter from Mr. Hayko; Paul said he could answer some of it tonight anyway.  Tim noted that he could put it in writing as well later.  Paul addressed the different zoning areas; this has been discussed at a number of meetings.  What is the spirit and intent of the Code as it relates to the use of the property not zoned Bl for off-street parking and driveways?   That is all you can use it for; it gets incorporated into the site.  The use of the site is commercial and that is what has been proposed.  He read from the Code, citing Section 81-5, Sub. D; that is as important as the other sections Mr. Hayko cites.

Paul explained.  It remains a commercial site.  Some of the things Mr. Hayko says in his letter are not completely factual, Paul added.  He offered the previous submissions made by the applicant where they have always tried to comply with the Code; you 
have to read the Code as a whole, he said.  He referenced 81-18 J (2); Paul gave his own interpretation.  Whatever the greater than 50% acreage is, that is the zoning code 

that applies; Marc disagreed with Paul’s interpretation.  The people who objected to the site plan got what they wanted; a revised site plan.  He spoke about all that they have done in a timely manner.  To suggest that the revised site plan was not made available for public inspection is inaccurate.  To suggest that they didn’t amend the EAF and that this Board made a determination to re-adopt the neg. dec. is inaccurate; they modified the EAF to comply with what essentially is the revised site plan, Paul said.  The revisions to the site plan were not significant; it only added .2 acre.  They did not move further up Route 9.  No new dimension was added along Route 9.  What was not made available to the public was not a requirement, Gerard added; it was something he had asked Paul to provide; a CD for the Town’s website.  The audience had been told that the Secretary would be here both days that weekend and no one showed up asking to see it.  She was here 9-6 both days and no one called or came in.  It was posted onto the website within a half-hour after we did receive it.  Marc said it will be very helpful to get a letter from Paul addressing the issues raised in Mr. Hayko’s letter; that is part of the record.  The Planning Board will have an opportunity to look at those also.  He asked for direction from the Planning Board on how to proceed.  We would like a reply from Paul as soon as possible regarding Mr. Hayko’s letter.  Don asked if Marc would be prepared to give an analysis next week on the letter from Mr. Hayko; yes.  Robert asked the Chairman to look at #5; the need to re-submit the revised project to the County Planning Department.  Marc determined that this is the same project; he does not believe it is required to re-submit.  The tying in to the Town Water District; Don asked for clarification.  Everybody around there gets their water from the Water District, Don added.  Paul has spoken to Pat Grattan and Doug McGivney; the application goes to the Village, they approve the plans submitted and the Town receives part of the hook-up fee.  Pat and Doug are taking care of that aspect.  Instead of just running a line, they have asked the applicant, to run a line from Dunkin Donuts to the CVS site as a main and put in another fire hydrant.  The Town now owns the water tower and could come down State Farm Rd. and tie into it.  The main could be dedicated to the Town or to whoever wanted it.  Don asked what happens if the water main breaks outside the Village; who fixes it?  Don explained how the Water District actually got started.  The Water District was formed primarily for maintenance of the water main.  CVS is outside the Water District.  Marc asked if they are applying for an extension of the Water District; no, but they would repair it, Paul added, if it happened.  Marc asked if they would submit a proposed condition about this; Ray, Paul and Marc discussed it.  Paul clarified that the State Code says they can only have one water source; it will be from the Town and Village supply.  Hours of operation; Gerard noted that they should identify the poles and what time each one will shut off, just like we did with Widewaters.  They should get down to “minimum light”; we are looking for a proposal.  Ray noted what they previously proposed; that is on the original lighting plan.  Cheryl asked them to make sure of what they need; John said that the Hudson store is completely off at night.  John will do whatever the Board wants.  Marc asked if there was a security issue; John will ask.  Gerard said we realize there is a minimum amount needed for security.  Marc asked if they could provide a revision to page 7, condition 6; Paul said what was proposed was hours of operation 6am-11 pm.  

The applicant will further reduce the lighting between midnight and 6am; he will add the schedule in accordance and as provided in the plan.  Previously, the applicant had noted that the business would not interfere with the school buses in the morning; Paul said they would like some flexibility regarding the hours because of special sales or extension of hours during the holiday.  Therefore, they are using 6am; the Chairman asked for that in the conditions, 9am-10pm, except for special sales or whatever.  John said the stores usually open at 9am.  Gerard asked for a guarantee for shrubbery and planting replacement; into perpetuity.  Widewaters had a bond for the landscaping.  Marc said we need an absolute guarantee about the buffer next to the residential areas will be maintained.  We would like to see a schedule of hours of operation, the Chairman noted, for the compacter.  Not earlier than and not later than; it is short term, but one of the loudest noises.  Condition #4; put in the actual hours.  10am-7pm seems reasonable; the members agreed.  We expect they will continue to obey the sign law provisions; temporary signs, opening signs, etc.  Paul asked if the Code changes, will they be asked to reduce the size; no.  No changes to actual construction of building approved without prior Planning Board approval, the Chairman reminded them.  John Joseph agreed to everything.  Cheryl asked about cross access; the adjoining parcels are residential, no commercial.  She asked if we have reviewed the signage in detail; it is on the plans.  She mentioned a thought she picked up from the NYS Planning Federation; someone suggested this in another Town.  Can we do a provision to not pave it all?  Marc said the issue of banking of the parking is something he raised as something to explore; there is no provision in the Code presently, however.  Gerard asked Jacalyn to provide us with a copy of the information on that.  Condition #6 has to do with monitoring for archeological resources; if they find something, they must notify the Planning Board and Marc added they should also add OPRHP as well.  Condition #7; Marc understood that the plans identified the trees to be preserved; was that on the plan?  Ray replied that the Planning Board requested an additional note saying that.  Paul suggested; preserve all mature trees as shown on site plan….  Marc went back to page 5, the second whereas from the bottom; Gerard asked the members to review the conditions and email him and Marc and they will forward them to Paul.  Pat check the lot coverage charts and they looked okay to him.  Paul mentioned the language on the proposed lot line adjustment; he asked them to check the language on that.  The storm water plan has been evaluated by Pat, Marc noted.  Marc asked if Pat was satisfied with the last whereas on Page 5; yes.  He asked that they add “and site construction inspections” to #1.  John asked Pat for a schedule for the inspections; Pat will give him a list to include the day and what he will inspect.   Marc asked for a sense from the Board in terms of their wishes for the next meeting.  Marc advised them of the importance of the outstanding issues; look at the conditions prepared and Mr. Hayko’s letter and Paul’s response to that.  Review the site plan as well.  Marc prefers not to have to prepare two documents; he understands if they are not comfortable yet.  Cheryl feels they haven’t really looked at the plans a lot.  Robert feels that based on their performance and their history, he suggested a positive.  Tim asked Marc if we are missing anything.  Is the housekeeping pretty much in order?  Marc replied; zoning authorizes the use.  Specific issues not addressed to your satisfaction should be addressed.  He explained the law.  Tim mentioned the parking, the propane tanks; 

Marc mentioned the lighting, traffic and safety.  We have to listen to what the experts are saying; Cheryl said we have to make the decision, not the experts.  Gerard said you have to be able to defend it.  If we can decide tonight, Marc will only have to prepare one document.  Tim said our opinions don’t count; we have to go by the Code.  Marc replied that their opinions do count.  Don said our opinions are based on our knowledge.  If the members are not comfortable, don’t decide tonight, Marc said.  Don said we have heard from two different consulting firms on the traffic; it isn’t an issue.  It is an emotion; a red herring as far as he is concerned.  Unless we find something in the letter that there are more variances needed or if Marc finds that to be correct, that would be a big point.  The Chairman clarified what Marc was asking; Don, Robert, Tim and Bill were agreeable to Marc preparing the draft resolution to approve the project; Cheryl abstained and Jim still had reservations on the traffic.  Ray asked them to go back to the lighting schedule.  He proposed, if acceptable to the Board, that the lights on the building itself remain off from midnight-6am, with the exception of the one in the rear.  That is how they will prepare the lighting schedule.  Cheryl asked about the sign; it is wooden with carved raised red letters as previously submitted.  The gooseneck lamp on it is turned down.  Paul showed the sign to Cheryl; it needs to be defined on the plans, she said.  There is only one other sign on the building.  She asked about the sizes of the signs; she does not remember reviewing this.  They discussed sizes.  Bob will not be here next week, but wanted to express for the record his approval of the project if everything comes back and is acceptable to the Board.  Gerard said he cannot vote by proxy, but his comments are now part of the record.                                    
NEW BUSINESS:  
1. Starkman, Inc. – 2870 US Rte 9 – Paul Freeman represented the applicant in this 

         proposed change of use.  The day care center wants to expand into the lower portion 

         of the building; that was originally approved as office space and a beauty shop.  A

         sketch was submitted for the members to review.  Gerard asked if they would be 

         changing the exterior; Paul said no.  NYS came down to review the previous plan; 

         they have reviewed this proposal and have accepted it.  A letter will follow, Paul said.

         Glenn Smith does not really feel this is a change of use; it is a permitted use according 

         to the Code, with site plan approval.  Marc feels it is still a change of use.  Gerard

         offered some explanation.  This is under section 305.2 if the NYS Building Code, 

         Glenn added; a change of structure group.  He read from the requirements.  Glenn

         noted that there will be an additional exit; then we need to see a set of site plans,

         Gerard added, to see if anything else has been changed.  We need to look at parking

         also.  Glenn and Paul shared their opinions on some issues.          
ZBA OPINIONS:          
1. Arthur and Patricia Ginsberg – 116 McCagg Rd – Area Variance – Gerard asked the members to look at this and come up with a recommendation for the next meeting.  It is in their packet; copies have been made.  
2. Elle-Kaz, Inc. -  (Henry Kazer) – CR 28 – Area Variance – Gerard read from the ZBA request to the Planning Board.  We do not have an application from the applicant for the Planning Board.  A subdivision request will be coming, he said.  They will need subdivision approval; the Board has been asked to be the Lead Agency.  This will be a coordinated review.  The Chairman read from the State regulations regarding training for Planning Board and ZBA members.  Jointly, they should figure out what they want to do and notify the Town Board.  This does not take affect until January 2007.  
OTHER:
1. Liaison – comments – he was not present.  
2. Other comments – Public – The Chairman asked for comments; there were none.
3. Liaison to Village Planning Boards – The Village of Valatie did not have a meeting; she arrived late for the Village of Kinderhook meeting.  Nothing to report.  She spoke about some of the upcoming workshops; the one in Hyde Park is going to be really good she has been told.  It is very well-priced.  She urged the others to attend. 

4. Vouchers – Submit to Secretary by November 1st
5. Hidden Farm – CR 28B – The Secretary noted that one of the conditions of approval was the receipt of Department of Health approval; that approval has not been received yet.  The plans have not been stamped yet.  The Chairman asked the Secretary to send a letter reminding them; they probably have the letter already.

The meeting adjourned at 9:25pm at the end of the agenda.

Respectfully submitted,

Barbara A. Beaucage

Secretary
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