Town of Kinderhook

Planning Board Meeting Minutes

January 18, 2007


The monthly meeting of the Town of Kinderhook Planning Board was called to order by Chairman Gerard Minot-Scheuermann, at 7:06 pm, at the Kinderhook Town Hall, 4 Church Street, Niverville, NY.  The roll was called by the Secretary.
ROLL CALL:      Present
                                 Gerard Minot-Scheuermann, Chairman        James Egnasher

                                 Tim Ooms, Ag. Member (7:10 pm)              Robert Cramer

                                  Pat Prendergast, Engineer                             Marc Gerstman, Attorney

                                  Glenn Smith, Building Inspector                  Cheryl Gilbert, Alternate

                                  Mary Keegan-Cavagnaro, Alternate

                                  Excused
                                  Don Gaylord, Mary Ellen Hern; William Butcher, Alternate
APPROVE MINUTES:      December 14 and 21, 2006 – The Chairman asked for corrections or additions.  Cheryl feels that when there is a lot of conversation, our notes just say so and so explained, she would like the explanation or if it is unintelligible on the recording.  Gerard said that in all fairness, clearly minutes are not supposed to be verbatim; what might work as a solution for us might be that the members might come in and say I would like to add what the explanation was.  We could do that, but he would like to do it on a case by case basis.  On December 14th, Cheryl noted from the minutes, “Anthony explained”, but she would like the explanation.  The Secretary added that when a conversation goes on for four weeks, like it did with Peter VanAlstyne, he keeps saying the same thing over and over.  He presented this and he presented that; the Chairman is happy seeing the Secretary continue as she has been doing it and if there is a specific example, someone can come in and ask that you go back and expand on it.  He has seen verbatim minutes that were not as good as the Secretary’s in terms of looking back and making sense of them later.  Other than that, Robert made a motion to accept the minutes as presented for December 14 and 21; Cheryl seconded the motion noting her comments.  Unanimously, the members voted by an aye vote and show of hands to approve the minutes.   
CORRESPONDENCE: 
1. Minutes, dated 11/1/06, from Village of Valatie Planning Board.  (on file)

2. Minutes, dated 12/6/06, from Village of Valatie Planning Board.  (on file)
3. Minutes, dated 12/11/06, from Town Board Meeting.  (on file)
4. Letter (copy) to Dr. Starkman, dated 1/7/07, from Barbara Beaucage, re:  site plan amendment.
5. Memorandum (copy) to Town Supervisor and Town Board Members, dated 1/7/07, from Town Planning Board, re:  Bond – National Union Bank of Kinderhook. 
6. Letter to Barbara Beaucage, dated 1/9/07, from Anthony Buono, re:  CR 21 

              Subdivision Application. 

7. Memo to Pat Prendergast, dated 1/10/07, from Kevin Grattan, re:  Starkman.  

              (distributed to members on 1/11/07)
PUBLIC HEARING:    (none)

OLD BUSINESS:
1.      Yager Subdivision – State Farm Rd – Sent to Ed McConville for review – Marc 

              will try to contact Ed regarding this.
2.      Reclamation of RJ Valenti mine – US Rte 9 – Pat reported no change on this.
3.      Susan Losee (Estate of) – CR 28A – Three-lot subdivision – Peter VanAlstyne 

                     represented the applicant.  Again, he chose to use the same plat and create yet 

                     another scenario for the members regarding this proposal.  Gerard asked Peter to 

                     write up any recommendations he had regarding possible Code changes regarding 

                     conservation subdivisions.  It would be very helpful to the members.  What the 

                     applicant wants to do with this and what the Code requires are two different things.  

                     When reviewing the design criteria, he thought about that; where the house and 

                     septic will go.  He drew in the proposed scenario and another potential was to 

                     subdivide, conserve and ultimately meet the Code.  This subdivision is a little more 

                     difficult for him, Peter noted, since the family only wants to subdivide out a five-

                     acre parcel for a brother, not create a major subdivision, and the estate is not yet 

                     settled.  It is not as straight-forward as a developer coming in to develop a site.  He 

                     is taking his time putting this together.  He indicated where contiguous homes were 

                     in relation to the site.  Marc said that a question to ask is whether it serves the open 

                     space conservation purposes as set forth in the criteria.  He recently spoke with Nan 

                     Stolzenberg regarding the intention at the time this Code was written.  She 

                     confirmed the understanding that a note can be put on the map that future 

                     development can be up to nine houses.  If, in the future, the Planning Board wants 

                     to adopt this, they could include a master map that indicates that subdivisions 

                     around Town have the potential to further subdivide.  A note in lieu of plotting out 
                     potential sites, could take up to a number, Bob clarified; is that what Marc was 

                     saying?  Since there are no plans to develop this, how do you enforce that, Marc 

                     replied.  That seemed reasonable to Bob.  He asked Peter if he could get to the 50% 

                     like that; yes, Peter replied.  He mentioned that this particular property is family 

                     going to family; a brother, a Co-Executor of the estate.  There are issues about the 
                     rest of the land and who it is going to at this time.  This is not like a developer who 
                     buys land to develop it.  Gerard noted that the next thing he could do is stake out the 
                     conservation area and have the members make a field trip.  Peter gave another 
                     possibility, which he presented to the members now.  One of the current owners 
                     cuts firewood from the site as well right now.  Pat has looked at one of the sites for 
                     test holes.  If it meets septic approval, there is a potential for nine sites.  Marc read 
                     from one section of the Code; the members continued their discussion with Peter.  

                     Jim commented that he does not like the segmentation of this.  It goes against the 

                     spirit of our conservation subdivision law.  His understanding is that you are trying 

                     to preserve the most open space in a concentrated area instead of segmenting all 

                     over the place.  Gerard said it allows that; then that is a loophole in our conservation 

                     subdivision law, Jim replied.  The back of this property is very precipitous; it 

                     doesn’t lend itself to be built upon anyway.  It is very swampy and behind the knoll 

                      it runs down into the swamp.  Two acres of it is probably locked in.  Peter agreed it 
                      is probably 2-3 acres.  There is another area to the east that is also very precipitous, 
                      Jim added.  Pat read from the Code; just because it is steep doesn’t mean you 
                      cannot protect it.  You can protect anything according to our Code; steep, swamp, 
                      wet. 
4.       Vastano property – CR 21 – Three-lot conservation subdivision – Anthony Buono 

               was present.  He indicated what documents he had submitted; they were distributed 

               to the members tonight according to the correspondence.  How does the board feel 

               about the proposed conservation areas, the building envelopes proposed and the lot 

               lines?  If the members can agree on those, then the next step for Anthony, he said, 

               was to begin the design of three septic systems.  Jim asked if any of the septic 

               systems would be raised beds; he was not able to make the site visit.  Lot 1 will be 

               an inground system; the one on the western line of Lot 1 will be a raised bed 

               system.  The other one will have a conventional septic for that one.  Pat asked 
               about the well sites for 2 & 3; that is quite a big drop to the back.  Can they get a 
               rig in there?  Anthony replied that he has spoken with Jeff Smith about that; he told 

               Anthony he would be surprised what they can get in there.   Pat noted that it did not 
               look very accessible.  Cheryl had a question about whether this was conventional 
               on the original plan as well; Anthony said there was originally a question about 

               whether they the in-ground septics on lots 2 & 3.  The only benefit to him in terms 

               of waiving the requirements of the Code for a conservation subdivision, based on 

               one of the comments made last week, was that lots 2 & 3 do not satisfy the 

               minimum lot width of 300’ as measured from the mid-point, Anthony reported.  

               There is nothing in then Code that talks about frontage, he said.  Marc asked if the 

               mid-point measurements are shown on the plat; the next set will show the 

               calculations, Anthony replied.  Gerard noted that we will be asking for several 

               calculations from the applicant; when he submits those, would he turn them over to 

               our Engineer for his review?  Peter VanAlstyne knows what is required, Pat said.  

               Peter was just talking about this today, he said.  Cheryl must have misunderstood; 

               she thought we had three lots here and were just trying to lay them out better.  Do 

               we only have two lots and are making them three?  This has been three, Anthony 

               replied, but according to subdivision regulations, it would be three.  We should 

               prove out that it is absolutely able to be done as three, she is sure that it is, but 
               could we verify it that we are not giving an extra lot, Cheryl asked?  Anthony 
               explained that he could do it; she would feel more comfortable, she said.  She 
               doesn’t think we should be handing out a variance without at least verifying that 
               we are trying to improve the lot as opposed to just making it more dense.  We 
               should prove it out; if it can be three then we want to prove how the three lay out.  
               We shouldn’t just be making it up.  The Chairman noted that we cannot grant a 
                variance; perhaps a better word should be used, like accommodation.  Marc noted 
                that it is not a variance for density.  Cheryl said it is if it doesn’t have enough 
                length or width to be three. Anthony noted he could do a flag lot instead; he will 
              do the calculations to show that there are other ways of doing this.  He knows that 
              they can.  Cheryl would appreciate that.  Marc said this is 17 acres; zoning there is 
              five acres.  The only thing that is being varied is the minimum width requirement as 
              per the mid-point; we will have to see what the calculations are, he said.  The 
              density will be the same.  Cheryl wants to make sure.  Pat noted that the septics 
              shown are 100’ long the way they are drawn here; it should probably be about 60’.  
              Robert said they lay out about 50X100. Cheryl said it looks like a clear-cut thing 
              going on there.  Marc asked Anthony when he thought he might be doing septics 
              and driveways; does he feel comfortable doing the EAF now or does he want to 
              come back to that?  He feels comfortable doing the EAF tonight, Anthony replied.  
              At least take a preliminary look at it, Anthony added.  He outlined some time 
              frames for the members; it probably will be at least March before he will get the 
              septics to the County and the driveways; they are on the revised maps now.  The 
              revised EAF is dated 1/8/07.  Marc and the Secretary reviewed the documents 
              submitted thus far in the file.  Pat asked Anthony if there was a note in the file from 
              the owner of the property giving permission to Anthony to subdivide the property; 
              there is a copy of the sale contract between them that has been submitted. Marc 
              noted that when the information is resubmitted on the plans, the next step will be 
              taken.  Gerard asked if there were any more questions from the members; Jim asked 
              for their observations from the site visit. Gerard said of the four house sites, only 
              the one furthest towards Chatham (south) would be possibly visible from the 
              roadway.  Cheryl feels it will be very visible when they clear it out.  As you move 
              into the site, Gerard noted, the possibility of seeing anything dissipates very quickly 
              because of the topography.  It is hilly; Cheryl said it is ridgey.  It is a ridge.  Jim 
              asked if there was a lot of standing water; one pond, Gerard would say.  Did they go 
              all the way to the edge of the property beyond the building envelope; did they go 
              back to Bates’ property up there, Jim asked?  No, Cheryl replied, we didn’t go past 
              the building envelope.  Gerard said  they went down to the third site.  Cheryl asked 
              if she saw in the correspondence that someone else has a conserved parcel there; it 
              is owned by Holtzman, Anthony noted.  Cheryl noted for the record that she knows 
              Warren Collins and Lenny a little bit; she does not know them socially.  Marc asked 
               if that would affect her ability to act impartially on this; she does not believe it will.  
               She just wanted to be sure to put that on the record; Cheryl is sure that she knows 
               everybody and everybody knows her.  Pat advised Anthony that if anything needs 
               to be reviewed, Anthony should forward that to him.        

5.       Kinderhook Toyota – Rte 9H – Lot-line adjustment and Site plan – No one was 

               present.
NEW BUSINESS:
1.  J. Warren Braley – Rte 203 – Two-lot subdivision – (previous proposal) – Peter 

          VanAlstyne and Andrew Silver were present.  The members reviewed the plats.  

          Gerard reported that there is nothing in the law that would make this automatic.  It is  

          clearly a subdivision because it is not developed, it does not trigger a conservation 

          subdivision and there is an added fact that when done, both parcels will still be above 

          the threshold if they were developed in the future.  They are clearly not trying to get 

          around that.  Peter went through their records and found eight similar subdivisions in 

          this Town; the Borsh subdivision right down the road was one.  It is something that has 

          happened in the course of recent development in this Town.  Marc reviewed the 

          SEQRA requirements; this is a Type II action, unlisted.  Gerard said that both Peter 
          and Marc did a lot of research on this.  Marc suggested that when we do something like 
          this we make note of it and compile it for future reference.  Gerard said that it can be 

          put in our by-laws in an Annotation Section for future reference for future Boards; they 

          can take it or not take it, but it may make it a little easier for them.  Marc went through 

          the Short EAF, Part I and read from the information provided on page 1.  Part II, page 

          2 was read by Marc next; the members responded to each question.

A.      Does the action exceed any Type I threshold…..?                               NO
B.      Will the action receive coordinated review as provided for unlisted 

    action   ..?…………                                                                                         NO
C.      Could action result in any adverse effects associated with the following:
           C1.  Existing air quality, surface or groundwater quality or quantity, noise 

         levels, existing traffic patterns, solid waste production or disposal, potential for 
         erosion, drainage or flooding problems?                                                  NO
         C2.  Aesthetic, agricultural, archaeological, historic, or other natural or
           cultural resources; or community or neighborhood character?                 NO
         C3.  Vegetation or fauna, fish, shellfish or wildlife species, significant habitats, 
         or threatened or endangered species?                                                       NO
          C4.  A communitys existing plans or goals as officially adopted, or a change

          in use or intensity of use of land or other natural resources?                    NO

          C5.  Growth, subsequent development, or related activities likely to be 

          induced by the proposed action?                                                               NO
          C6.  Long term, short term, cumulative, or other effects not identified in

          C1-C5?                                                                                                  NO
          C7.  Other impacts (including..either quantity or type of energy)?            NO
   D.  Will the project have an impact on the environmental characteristics.....?   NO                                                                     
E.    Is there, or is there likely to be, controversy related to potential adverse 

           environmental impacts?                                                                             NO
    Since we have not identified any environmental impacts, Marc noted, it would be appropriate 

    to go ahead and make a negative declaration; Robert made the motion to issue a negative dec.; 

    Tim seconded it.   Cheryl mentioned that the east side is in the farm overlay; the west side is 

    not.  With no further discussion, the members voted unanimously by a show of hands and an

    aye vote to accept the motion.  The Secretary mentioned that we have not received a document 

    verifying that the applicant notified all adjoining owners of this proposal.  That should come 

    before the Secretary notifies them of the Public Hearing.  The Chairman asked Peter to put a 

    note on the plats that if further subdivided, both parcels will trigger conservation subdivision.      

    Marc said that will be subject to the provision for conservation subdivision in affect.  Andrew 

    will notify the neighbors.  Cheryl made a motion to set this for a Public Hearing on February 
    15, 2007 at 7:10 pm; Robert seconded the motion and unanimously by a show of hands and an 

    aye vote, the members agreed. 

    2.     E. Gerli – US Rte 9 (at previous NUBK site, GU Plaza) – Site-plan proposal – This was 
     added to the agenda today with the approval of the Chairman.  Charles and Elena Gerli were 

     present.  They are interested in possibly purchasing the property, but want to find out if the 

     use they are proposing is allowed there.   White Linen, Inc. is the name of the business.  They 

     are a wholesale manufacturer of up-scale linen and linen products.  Mrs. Gerli explained her 

     business.  She feels this would be compatible for the area.  She would like to use the building 
     as a workshop; she utilizes storage area for her materials in the Empire building currently.  
     They also ship from there.  She caters to interior decorators who want custom sizes.  She 
     submitted pictures of her work, which are currently stored in her house.  There are two 
     sewers; the pictures showed the types of machine they use.  She considered light 
     manufacturing, but was not sure after reading the Code, how she might fit it.  Jim asked if the 
     building would be big enough; yes, they have 3000 SF at Empire and right now her workshop 
     is about 400 SF.  It all fits into a very small area.  The most workers would be two sewers and 
     one to iron.  They need a spotless place because most of the material is light in color.  The 
     Chairman outlined the Planning Board’s responsibilities versus those of the CEO.  Will she be 

     selling finished products at the site?  She used to have an outlet store in Chatham; she may 

     have a very small area, maybe 250 SF to do an outlet store.  Gerard felt she should sit down 

     with Glenn first; Glenn gave her some direction at this point.  First, he said, we have to 

     categorize it.  He does not see a problem with it though.  Gerard said that pure retail is 

     allowed in that zone; when you get in to manufacturing, that is not allowed in that zone.  The 

     wording is very important; she wants to be very up front about this.  Her immediate problem 

      is setting up a workshop area.  She has already met with Don and he told her to come to the 

      Planning Board.  Glenn will speak with her about this first.  This is a very clean operation; 

      very quiet, she said.  Tim feels this will be mostly retail; Cheryl agreed.  Marc suggested she 

      might consider going to the Town Board for a change in the Code regarding zoning; this is a 

      business that the Town would welcome more than likely.  Jim replied that time is probably of 

      the essence; that could be a long drawn-out affair.  Mrs. Gerli is concerned that they might 

      sell the building in the meantime.  Marc recommended she call the Supervisor and speak with 

      him first; Robert will see the Supervisor on Friday at a meeting and will mention this to him.  

      The Supervisor’s phone number was given to her.  The members and the applicant discussed

      options back and forth; she offered more explanation and answered some questions posed to 

      her.  Gerard said that clearly the Code never envisioned what she has envisioned; she also is 

      being very honest with us.  Could she do the sewing at Empire?   She explained why she 

      could not.  However, that is a perfect warehouse space.  For us to refer her to the ZBA would 

      require she present a hardship; obviously, she could not do that, Gerard added.  Marc directed

      her a bit on what to present to the Town Board; he imagines they would be very eager to talk

      to her about this.  The Chairman said we like her as a business, but because of zoning, we are

      stuck.                       
ZBA OPINION:         
1. VanAllen Automotive appeal – The Chairman passed out information regarding the 

        appeal that resulted from a notice of violation that was sent to VanAllen’s.  Glenn Smith 

        gave the members the background information provided to the Town, the ZBA and the 

        Town Attorney thus far.  We have to render an opinion according to our Attorney.  
        Glenn noted that they sent a violation back in February; they were expanding a business 

        of selling cars without previous site plan approval.  He tried to resolve the issue; they 
        have to go for site plan review.  It is a clear violation of the Town Code.  It was referred 
        to Tal Rappelyea; Glenn is not trying to preclude anyone from selling automobiles.  
        They insisted it is a grandfathered business; with all the regalia at the site, Glenn stated, 
        it is definitely an expansion of business.  He offered Tal an opportunity in the letter he 
        sent to him to appeal the Building Department’s decision regarding complying with the 
        Town Code.  The ZBA is required by law to seek the Planning Board’s opinion.  Glenn 
        feels adamant about the condition of Route 9 and what they are trying to do about signs 
        and everything else; this is a flagrant violation of the Town Code.  Gerard reviewed the 
        last stamped plan for VanAllen’s; where those cars are parked is clearly in the green 
        zone; we do not let people use their green zone.  He mentioned another business on 
        Route 9 and how they handled that.  Whether by accident or by design, VanAllen’s has 
        gone well beyond what was approved because there shouldn’t be any cars there.  In his 
        opinion, even if they had been selling cars before, from what he has read, they were 
        talking about 1-3 cars a month.  Now it clearly has taken off and is in an area where we 
        would say they cannot put it.  Glenn noted from his pictures and site visits that at any 
        given time there are 10-15 cars on the lot.  The cars differ from one week to the next; 
        they say they wholesale them.  The position of the Zoning Board is for them to come up 
        with documentation to prove that they are selling the same amount of cars; that the car 
        business has not expanded.  This is really not the issue; the manner in which they are 
        selling the autos is a clear violation.  They have had casual sales before; this is an 
        aggressive attempt to sell cars.  Jim said he has lived here a while; in his memory, he 
        never recalls them having a retail car business there.  Pat asked if he ever remembered 
        any for sale signs; no.  Jim does not know what previous minutes say, but he never 
        remembers a retail car business.  It started out as a body shop; that is all it ever was.  If 
        someone wanted to get rid of a wreck, that is all; Glenn noted that he does have a 
              license to sell autos, since 1980 when NYS first required that; from the NYS Dept. of 
        Motor Vehicles.  Pat asked if it was for that site; he has a license, Glenn replied.  If he 
        has a lien against a car and decides to sell it off, Jim added, he also needs that license.  
        That is considered a sale.  Gerard talked about a Federal license for you to buy illegal 
        drugs.  The fact that they have a license to sell cars, our last approved site plan shows 
        the area where the cars are is a green zone.  If the violation was for the expanded use of 
        the business, doesn’t he have to come back to the Planning Board for an expansion of 
        that business, Robert asked?  Why isn’t he here instead of the Zoning Board?  Because 
        he is appealing the interpretation, Marc replied.  He is not answering the violation, 
        Gerard said.  Glenn said the opinion rendered to them was that they had to come before 
        the Planning Board for site plan review; that is the opinion he was given by the Building 
        Department.  This is where it got tricky, Glenn added; they are trying to appeal the 
        violation in front of the Zoning Board.  The only reason he is here is to appeal the 
        decision.  Once the Zoning Board makes the decision, if they deny the appeal, then he 
        will have to come back to the Planning Board.  Marc said they do have a right to appeal 
        a violation; if you prevail, then he has to come back.  He still may have to come back, 
        Marc added.  If the Planning Board is going to make a recommendation, Marc noted 
        that the approved site plan should be part of that recommendation.  Marc is going to call 
        Tal and ask him some questions about this.  Marc feels this got confused; the ZBA 
        should have asked for our opinion.  Can our response to the Zoning Board be that the 
        applicant re-appear before us for site plan review; can we approve that now and have it 
        ready to go, Bob asked.  He thinks that everyone feels the same way; they have to come 
        before the Planning Board.  Marc said they should identify reasons why; well, Bob said, 
        it is a change of use to the property.  The justification Gerard feels should be used is 
        both the last stamped set of plans that appear in our records show that area being used to 
        sell cars is a green zone; it doesn’t allow cars to be sold from.  Additionally, the 
        argument that there appears also a change in use that needs to come to us.  In either 
        case, he should be here.  We would suggest that the ZBA uphold the ruling of the Code 
        Enforcement Officer.  Robert said we have previously defined this with other car lots; 
        what is the maximum number of cars that can be out front?  There seems to be more 
        than was previously approved if that was the case; not a change in use, but an additional 
        use, Robert added.  Marc said they cannot make a determination if there was an existing 
        use there; Cheryl said he never had banners and flags there and we never had cars     

        parked in that space.  Robert made a motion to recommend to the ZBA that they uphold 
        the decision of the CEO; Jim seconded the motion and unanimously by a show of hands 
        and an aye vote, the members agreed.                
OTHER:
1. Liaison – comments - none
2. Other comments – Public - none
3. Liaison to Village Planning Boards – report – Cheryl attended the Town Board meeting and learned that Golden Harvest is planning to make apple vodka at their site. 

      4.     Code changes – The Chairman said there are two and two from Pat.  Pat resubmitted 
         these to the members; Gerard made a motion to resubmit these to the Town Board for 
         their consideration in terms of the driveway and private road specs; Robert seconded 
         the motion.  By a show of hands and aye vote, the motion passed 5-1; Jim abstained.    
         Regarding the Code changes regarding minor modification to a subdivision and land 
         banking, submitted by Marc, Cheryl made a motion to send those on to the Town 
         Board; Gerard seconded the motion and unanimously by a show of hands and an aye 
         vote, the motion passed.   Cheryl presented one other one; commercial signs.  Cheryl 
         read from what was being proposed.  The Chairman asked her to give that to the 
         Secretary and it would be included in next month’s agenda.  Jim asked if she 

         considered suggesting acceptable materials and lettering.  She distributed copies of the 

         document to the members.   Robert asked if there is any way to not allow logo signs; if 

         done correctly, he does not find them offensive.  Some discussion took place between 

         the members.

At 9:13 pm, Tim made a motion to adjourn; Jim seconded the motion and unanimously the members agreed.

Respectfully submitted,

Barbara A. Beaucage

Secretary
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