Town of Kinderhook

Planning Board Meeting Minutes

October 16, 2008


The monthly meeting for the Town of Kinderhook Planning Board was called to order by Chairman Gerard Minot-Scheuermann at 7:04 pm on October 16, 2008, at the Kinderhook Town Hall, 4 Church Street, Niverville NY.  The roll was called by the Secretary.

ROLL CALL:    Present
                               Gerard Minot-Scheuermann, Chairman          Tim Ooms, Ag. Member
                               James Egnasher                                               Robert Cramer

                               Mary Keegan-Cavagnaro                                Cheryl Gilbert

                               Pat Prendergast, Engineer                                Marc Gerstman, Attorney

                               William Butcher, Alternate                              Don Kirsch, CEO

                                Susan Jornov, Building Inspector   

                                Absent                                                             Excused
                                Michael Kipp, Liaison                                     Mary Ellen Hern
Don Kirsch introduced Susan Jornov, new part-time employee in the Building Department.

APPROVE MINUTES:      September 11, 2008 – The Chairman asked for additions, corrections, deletions; there were none.  He asked for a motion to approve the minutes; Tim made the motion and Robert seconded it.  By a show of hands and an aye vote, the members approved unanimously.
CORRESPONDENCE:
1. Minutes, dated 9/8/08, from Town Board Meeting.  (on file)

2. Fax to Marc Gerstman (copy), dated 9/19/08, from John Zimmerman, re:  DHN Realty.
3. Letter to Gerard Minot-Scheuermann, dated 9/30/08, from Pat Prendergast, re:  NYSDEC Stormwater Permits, Kinderhook Lake.
4. Letter to Marge Jennings (copy), dated 10/2/08, from Barbara A. Beaucage, re:  approval.
 PUBLIC HEARING:     
              7:10 pm – Kyle and Teralynn Mitchison – 13.-1-28.111 - Round Lake Road 

                  Two-lot Subdivision – (Borders Town of Chatham) – Zoning AR & FP 
 The Secretary read the Public Hearing notice.  Mary recused herself from the discussion and the table; a quorum was still maintained.  Peter VanAlstyne presented new plats to the members; revision dated 9/8/08.  He pointed out the proposed 30’ easement in Kinderhook through Chatham.  They have done a wetland delineation.  There is an existing house in the Town of Kinderhook.  The DEC wetlands follow the limits of the stream; he showed the wetland buffer.  ACOE wetlands were flagged with no setback.  He submitted a short EAF along with the certified receipts of the notices that were sent to the contiguous owners.  A letter from the soil services that did the delineation was also submitted.  The language for the easement was submitted to Marc for his review.  Peter noted that he was in front of 

the Chatham Planning Board on Tuesday night; they have an updated version of this. It is the same information that Kinderhook has.  Someone from the audience asked if that was this past Tuesday night; a couple in the audience said they had gone to the meeting and were told that this application would not be discussed that night.  The Chairman interrupted and instructed the audience as to the proper procedure in order for them to speak.  Peter noted that he received notice from the Town of Chatham ZBA; this is scheduled on the 23rd for a Public Hearing.  The lot size in Chatham is 9.10 acres; the zoning calls for 10.  Patricia Papa and John Schultis (sp.?) identified themselves from the audience; they own two lots to the north of the subject.  Has Chatham asked to take the lead with this?  It was their understanding that Chatham would not discuss it at all because Kinderhook would be.  They asked Peter what time the discussion actually took place; 9:15 pm.  It was not on the agenda however.  What is going to happen with the Kinderhook part?  Peter said neither lot can be further subdivided; there is language to that effect that the two attorneys are working on.  Mr. Schultis said he thought they couldn’t be subdivided anyway; they don’t understand what is going on.  Peter replied that the basis of this is to separate the land in Kinderhook from the land in Chatham.  This Board’s primary concern, the Chairman added, is to be sure that the part in Kinderhook has road access.  Everything is existing except for the lines on the paper, Pat said.   This is the first time the neighbors have seen this map; they have been away.  This is still active before the ZBA in Chatham, Gerard replied.  We may, however, finish our piece tonight.  Mr. Schultis asked for some clarification; Marc noted that there are two separate proceedings; Planning and Zoning Boards in Chatham and only Planning Board in Kinderhook.  They are trying to understand what will happen to the parcel in Kinderhook; nothing other than what is going on there right now, the Chairman replied.  He came up to review the map closer.  He cannot do anything in wetland, Gerard added.  There must be a reason why this is being done like this, Mr. Schultis replied.  Peter said there will be a note on the map that there will be no further subdivision in the Town of Kinderhook.  Marc said this is a Type II action; no SEQRA is required.  Mr. Schultis had some additional concerns; can he build a house on the Chatham side?  That has to do with Chatham only, the Chairman said.  Mr. Schultis said he feels it doesn’t matter what they say.  We have no jurisdiction on the Chatham side, but no one can do anything further to the Kinderhook side.  There being no further discussion, the Chairman asked for a motion to close the Public Hearing at 7:24 pm.  Robert made the motion and James seconded it.  By a show of hands and an aye vote, the members unanimously agreed.   Gerard asked if any members had questions; Cheryl asked if the zoning was on the plat.  The zone should be put on the plat, Pat said, and the notes regarding no further subdivision are not on the map.  The zone is AR/FP, Don added.  Marc said that the issues are regarding no further subdivision; a copy of a deed has been received, but it has not been filed with the County, regarding separation of the marital residence.  This is authorization to go forward with this subdivision although it has not been signed.  Is this normally done, Mr. Mitchison asked?  Gerard replied.  We need to be sure if the Town of Chatham grants this that their easement language is consistent with ours; the meets and bounds description.  Marc and Tal communicated this past week; Tal said it was not on the agenda and not discussed.  We need to be sure the language is parallel.  Marc read the wording of the easement.  Peter clarified what needs to be done; file the deed with the Town once it is filed with the County.  Marc said that should be in the resolution if this Board decides to grant the subdivision.  We would like to see the easement language first that grants the access, Marc added.  We are not going to draft it, he said.  The easement language has to be drafted and submitted by a lawyer; Tal and Marc have to be sure the language is consistent.  It will be incorporated here.  Mr. Schultis started to ask more questions; Marc replied that he would be glad to speak with him outside to answer his questions.  Marc told Mr. Mitchison that the easement 

language should be drafted by his lawyer and sent to Tal and Marc for their review.  The map has to be changed anyway.  Marc will continue to try to contact Tal.  Robert asked if we had to wait another month to see how it happens in Chatham; Tim asked if we could do it conditional tonight?  Marc told them that in the past, they have done approvals subject to the easement language being approved by the Planning Board attorney.  The language on the map should also be consistent with the language used in the Town of Chatham.  We could say approval conditional on 1) submission to and approval by Kinderhook Planning Board attorney and 2) subject to the approval of the Town of Chatham Planning Board granting access; otherwise we don’t want to grant the subdivision, Marc said;  3) subject to the easement being filed.  Tim made a motion granting conditional approval subject to the deed being filed to reflect a 30’ easement across the lands of Mitchison in the Town of Chatham to the lands of Mitchison in the Town of Kinderhook; that deed must also be filed with the Town of Kinderhook Planning Board Secretary, subject to as well the easement being granted by the Town of Chatham Planning Board that contains a similar easement that is being granted that will be submitted to the Town of Kinderhook Planning Board attorney for approval; The signed and filed deed between Kyle and Teralynn Mitchison pursuant to their marital settlement agreement must also be filed with the Town of Kinderhook Planning Board Secretary.  James seconded the motion made and the members voted by a show of hands and an aye vote to accept the motion; Mary recused; did not vote. 

It was noted by the Secretary that since we are not creating a new lot in Kinderhook, no recreation fee is due at this time.      
 OLD BUSINESS:
1. DHN Realty LLC – Site Plan – US Rte 9 – MHP Zone – 6 acres – Existing one-family residence and previously approved travel camper parking sites – Applying for additional over-night camper parking sites – Mary returned to the table.  Paul Freeman submitted a letter from the Health Department that was forwarded; there is not much else to add to this.  The engineer is still in the process of resolving things with the DOH; he was hoping to move beyond that tonight, but they are not done satisfying them.  Gerard asked for the letter from the Fire Department; Paul replied that they are not going to issue a letter.  They do not want to comment or incur any liability by commenting one way or another, Paul added.  Pat said he has seen that happen in other towns.  Paul gave them the plan and sat down and talked with them.  The determination came from the Fire Chief, he said.  Cheryl doesn’t feel we should take that responsibility either.  Pat said we have NYS Building Code and our site plan review law; between the two, that is it.  Marc noted that the request came from the applicant; not the Planning Board.  A letter could be sent from the Planning Board requesting their input.  To save the effort in the future, the Chairman suggested that he draft a letter asking if it is their policy not to give an advisory opinion on a matter that we refer to them.  In the past, we have gotten letters from them, it was noted.  There was some discussion.  A motion was made by Robert to have the Chairman send a letter to the Fire Chief asking if in fact they have decided not to provide an opinion; James seconded the motion and unanimously by a show of hands and an aye vote, the members agreed.  Paul explained the concrete- encased systems being installed because of their proximity to the well; water supply and septic, Marc asked?  Yes; that is being done right now, Paul replied.  Once everything is addressed, the engineer said he will do one final report.  By the next meeting, Paul added, they will have addressed everything.  Pat asked Paul if he received a copy of the Building 
         Department’s questions that we discussed at last week’s meeting; the Secretary gave him a 
         copy of this at this time.  Marc and Don still have some definition work to do, Marc said.
       2.      CVS – Proposed minor modification to approved site plan – US Rte 9/State Farm Rd – 

         Peter VanAlstyne presented an updated map on the landscaping as it is now.
         He said he took some shots and located the limits of the mulch; this is a very basic drawing.  

         There are a few spot elevations in relation to the elevation of the building.  This is how the 

         landscaping exists now.  The location of the sign is where it actually is now.  Cheryl said 

         that maybe in the future we can stipulate in-ground irrigation.  Peter noted that most of the 

         shrubs are still alive; some have been run over.  There is something in the approval about 

         replacement.  Marc will review the CVS file before the next meeting.  

3.      Reclamation of RJ Valenti mine – US Rte 9 – Pat reported nothing new on this.
       4.      Greenfield Real Estate, LLC – (Anthony Buono) – Two-lot subdivision 
5.      Sotiria Efthimiadis – Kinderhook Diner – Rte 9H – Two-lot subdivision – B1 zone -  

         No EAF/Nothing new received as of 10/16/08 – James made a motion to remove her from 

         the agenda; if she re-applies she must show that she is the owner or have approval from the 

         owner to apply.  Tim seconded the motion and unanimously by a show of hands and an aye

         vote, the members agreed.  

6.       Bruce and Patricia Moore – 3559 US Rte 9 -12.-1-7.200 – 8 acres in R3 zone – 

         Proposed Farm Market – Site plan and Special Use – Copies of the EAF were distributed to 

         the members.  Peter VanAlstyne distributed revised plats and architecturally drawn 

         elevations with a full floor plan.  The members reviewed the plats.  There is a gutter across 

         the front of the building; to a 6X8 dry well.  There is detail on the dumpster enclosure.  The 

         word “Cottage” is still on the plat; we previously requested that be changed to “Storage”.  

         Bruce mentioned the cut sheets for the lumens/lights; Bruce will call Wohlberg.  He 

         completely forgot about this.  He has spoken with them; they will come up with the lumens.  

         He will make the Code work regarding the lights; 2’ candles on the ground.  Pat said we 

         need the DOT approval for the curb cut; Peter knows they are working on it.  He had a copy 

         of what was submitted to them.  Pat would like a copy of that for the file.  DOT will not give

         a final approval until the Planning Board gives them a neg. dec.; this is something new, Pat 

         added.  The dimensions and drawing of the sign are to be on the plat.  This is sign is not

         illuminated.  Cheryl pointed out that all of the sign information must be on the plan.  The

         handicap parking is not drawn clearly; there must be a certain amount of width on the sides.

         It must be a van accessible site.  The Chairman asked if the members were comfortable with

         going ahead on the EAF; the attorney told the members to review the application.  Marc said 

         this did not exceed any Type I threshold that he could find in the regulations.  The action 

         will not receive coordinated review, he said.  If any of the Planning Board members have 

         any concern with regard to the impacts, Marc said, they should raise it now.  Not hearing 

         any environmental issues from the members; C1 through C7 were reviewed.  There are no

         critical environmental areas.  After the review, Marc asked if there was a motion on a 

         determination of significance; Cheryl asked if we wanted to make a note on C1.  The 

         existing traffic pattern was mitigated because they have closed some of the driveways.  Tim 

                made a motion making a negative declaration of findings; James had a question regarding an 

         aesthetic impact.  Next door is an R3 zone; potential homes could be built there.  There is no

         screening against that, he said.  The parking lot abuts the R3 zone.  Bruce said there will be 

         shade trees down that entire line from the road all the way down.  They are not shown; that 

         is why James asked.  We have talked about that in prior meetings, Bruce replied.  Discussion 

         took place at this time.  Bruce will indicate that trees will be added all the way down; shrubs

         and trees.  That is his southern property line.  That field is overgrown with sumac, he said.  

         The plat shows that it is confined to one area right now; more will have to be added.  

         Arborvite and pine do not add much shade to the property, Bruce noted.  Nothing was ever

         said in prior meetings about what type of trees they wanted added, Bruce said.  He can add 

         more bushes in between the shade trees.  Mary seconded the motion made and unanimously 

         by a show of hands and an aye vote, the members agreed.  This application can now be sent

         to the County, Marc said.  Cheryl made a motion to set this for a Public Hearing on 

         November 20, 2008 at 7:10 pm; Tim seconded the motion and unanimously by a show of 

         hands and an aye vote, the members agreed.  The Secretary asked if they plan to change the

         word “Cottage” to “Storage”; we have asked Peter to do this in the past.  Changes will be 

         made by the next workshop meeting.
7. John and Bonnie Kroha – Conservation Subdivision – CR 28A – No EAF received as of   

          10/16/08 – Fee to be determined – Peter VanAlstyne distributed new plats to the members.    

          He started working on the EAF, he said, and has a few items yet to complete.  It is almost 
          completed.  Pat referred him to the En. Con. website; environmental mapper.  A few changes 
          have been made to the map.  Tim Ooms recused himself.  There is a 100’ buffer; no 
          buildings will be built within that.  The perc tests are all done, Peter said.  There is a 
          minimum setback of 35’ off the front.  Lot #1 is to be held in conservation easement; also 
          Lot #3.  The members continued to review the new plats.  Marc read from the Code, page 

          63-22; location of open space.  He also mentioned 63-23g.  Their lawyer may want to take a  

          look at the Town Code, Marc said.  They could seek a variance from the provision; go to the 
          ZBA.  The Chairman noted that this is not self-created by the owner, but part of the will.  
          When you go for a variance, one of the things the ZBA looks at is whether the variance was 
          self-created, the Chairman noted.  In this case, it wasn’t.  The applicant is just trying to live 
          up to the wishes of the will.  Cheryl asked about 63-28; page 28.  Peter asked if all of the 
          open space has to be on one lot.  Gerard said we will review our files to see what we have 
          done in the past on similar conservation subdivisions; one being very recent was Fairland 
          Equities approval.  Marc said we will have to request Town Board minutes; those are on line 
          the Secretary told him.  We are holding on the number of lots for today until some research 
          can be done; previously it was seven.  No application fee was submitted today.  Tim 
          returned to the table.  
NEW BUSINESS:    
1.   Kevin and Moira Tokarick – 2593 CR 21 – 54.-1-84 - Previously approved subdivision – 

        Review of easement – Referred by CEO – No application – Need direction from PB re: next 

        step – The PB Secretary explained that the applicants want to know what is their next step.

        The members felt that they can do nothing on this until contact or agreement is made 

        between the Tokaricks and the adjoining land owner.  They also need to stay in contact with 

        the Columbia County Highway Department Supervisor about options.  The Secretary will 

        notify the Tokaricks of the Board’s opinion.  They have done a lot of background on this 

        themselves.  They need to resolve whatever they can before considering coming back to us 

        to amend the subdivision.  We need something to work with.

2.   Robert and Judith Dedrick – 768 CR 28 – 23.-1-25.111 – Zoning R3 – Two-lot 
  Subdivision – This was presented by Peter VanAlstyne.  The plats submitted were dated 

  10/1/08.   The conservation area is on lot #1.  Peter submitted a driveway permit application 

  that will be submitted to the County.  The houses have to be 50’ off the conserved land.  The

  members reviewed the plats and discussed the conserved area.  They met with Dave Nichols,

  DPW already.  An application went to Dale Rowe, but they do not expect any issues with

  regard to the septic system.  This was a previous subdivision.  It is subject to the current 

  Code.  The owner cuts trees off the property; what are his plans as far as cutting now that

  this is proposed as a conservation subdivision?   James asked about segmentation; previously

  three lots were subdivided from this.  The Assessor and the Building Inspector researched 

  the old files, but they could not find anything beyond that even though one other lot could 

  have been divided off.  It may have been too long ago; then we will go with a minor 

  subdivision this time.  Marc explained to Peter a way to lay this out.  If used for forestry 

  purposes, he should indicate the use.  What is his intention?  We have to decide early on if 
  there is something worth preserving and why, Gerard noted; if so, what?  He will have to 

  employ the proper management practices, James said, if he intends to log it.  You cannot   

  clear cut in a wetland, he added.     
ZBA OPINION:      
1.    Peter and Carlin Masterson – 157 Wagon Wheel Rd. – Area Variance – The variance 

                  being considered is for accessory apartment use, Marc stated.  The only change being made 

                  is a staircase; the only exterior change.  The apartment is for a family member.  If the 

                  variance is granted, they will have to come back for site plan review.  William asked if they 
                  will have a temporary C/O; they will have a building permit for two years, Marc replied.  It

                  can be renewed as long as the daughter remains; every two years.  Pages 81-68 and 81-69; 

                  Marc read from the Code.  James said that is limited to an immediate family member; there

                  are some provisions on that, Marc replied.  The Chairman explained; if we decide to 

                  approve, we can say that the application as presented to us appears to conform to 81-28 of

                  our Code and that upon approval, they would need to come to the Planning Board for site

                  plan review and a permit. Marc said they know all of that.  Is there from a land use point of 

                  view any reason why the ZBA should not grant this area variance, Marc asked?  Some of

                  the members replied; no.  James made a motion to advise the ZBA that we find no problem 

                  with this and recommend approval; it conforms with 81-28 except for the need for an area 

                  variance.  Tim seconded the motion and unanimously by a show of hands and an aye vote,

                  the members were in agreement.   

OTHER:
1.      Fairland Equities – Letter of credit due to expire – We received a document from the
          Bank; this has been renewed for an additional year.

          The Chairman distributed to the members a draft of By-Law #08-1.  He asked for

          additions, deletions, corrections, etc. on the proposal; there were none.  He asked for a

          motion to approve it.  Marc gave discretion to the Planning Board as opposed to making

          it automatic.  Marc reviewed the draft.  James suggested we not waste a lot of time.   
          There was some discussion between the attorney and the members.  James made a motion 
          to move to accept the By-Law as amended by our attorney; Cheryl seconded the motion
          and unanimously by a show of hands and an aye vote, the members accepted it.

2.      Liaison to Village Planning Boards – Cheryl mentioned that she attended the NY 

          Planning Federation Conference; it was very good.  James asked about the project on

          Upper Main Street in Valatie.  He was told they are removing the old Dutch berm; there

          is a law against that. 
3.      Co-Chairman, 9/9H Corridor Committee – Robert said they are trying to re-schedule 

                   the meeting with DOT.  He mentioned his email recommending the wording be changed 

                   to “occupancy” from “use”.  He directed a question to Don Kirsch; is anything new on the 
                   signs at OSJL.  Don replied; no comment.  In his opinion, they are still in direct violation,

                   Robert added; both in square footage and the number.  Just read the Code, he said. 

4.      Liaison to Town Board – Mary said the meeting is next week.
5.      Comprehensive Plan Committee – Gerard said they met; RFP is going to be done for a 

                   consultant.  It will be competitively bid.  They are going to initiate conversation with the 

                   9/9H Corridor Study to be sure there are no duplications of needs and to expand the RFP

                   so all bidders could bid on one or both projects.  

6.       PB Liaison – Michael Kipp

7.       Senior Housing and the Code – Joint Meeting with ZBA and Town Board – The 

                    Chairman told the members to think about some Code changes.  Before our second 

                    meeting he would like to come up with a list of various Code changes that we think 

                    deserve consideration.  Give them to him at our first meeting and he will compile them

                    for the second meeting, make edits and send them to the Town Board reminding them

                    that we really want to get together with them.   Their inability to find alternate Board

                    members, Robert said, has cost them one year of  OJT.    
 8.       Public comments - none
Tim made a motion to adjourn at 9:29 pm; William seconded the motion and unanimously the members agreed.
Respectfully submitted,

Barbara A. Beaucage

Secretary

PAGE  
8

