Town of Kinderhook Zoning Board of Appeals Minutes

July 1, 2004


The regular meeting of the Town of Kinderhook Zoning board of Appeals was held on July 1, 2004 beginning at 7:35PM at the Kinderhook Town Hall, Church Street, Niverville, New York with Chairperson Sean Egan presiding.

PRESENT





EXCUSED

Sean Egan, Chairperson





Richard Wetmore









Wendy Bopp







Kelly Nicoletta

Jim Waterhouse








Albert Bright (Arrived Late)

Margaret Litteken

Thomas Neufeld

Marc Gold, Town Attorney

Sean Jennings, CEO

Mary Kramarchyk, Town Liaison

Roll call was taken. Chairman Egan asked if anyone had any questions on the correspondence – there was none. 

CORRESPONDENCE:

1. FOIL request dated June 8, 2004 from Roy Smalling.

2. Letter dated June 9, 2004 from Building Inspector, Sean Jennings to Roy Smalling; RE: Smalling Application.

3. Letter dated June 14, 2004 from Roy J. Smalling to Sean Jennings, Building Inspector; RE: Application.

4. Letter dated June 15, 2004 from Attorney Marc Gold to Chairman Sean Egan; RE: term limits.

5. Memo dated June 15, 2004 from Supervisor Doug McGivney; RE: Vacation.

6. Letter dated June 18, 2004 from Eric Sundwall to Town Clerk, Kim Pinkowski; RE: FOIL request.

PUBLIC HEARINGS:

Seventh Day Adventist Church/Grace Bible Church – variance for signage. Public Notice was read. Chairman Egan read the Planning Board’s recommendation of denial. (Part of the file.) Pat Cavanaro explained the application. She explained that the sign is not for commercial use or making profits. Both groups are not for profit. The signs will be used to notify the public of service times. Kelly Nicolletta asked how much signage is currently there? Pat Cavanaro explained around 79 feet. Kelly Nicolletta  said it came out to be 107.84 square feet and the applicant is over by 7.04 sq feet divided by two comes to 3.52 sq. feet for each sign. The board asked if they could reduce the signs. Pat Cavanaro explained that the signs are small to start with, they just barely got the name of the church and meeting times on it as it is, that is why they put all this time in to get the variance, if it was easy to do we would have done it. The board asked if the current signs could be reduced to help meet the requirement. The applicant explained the school could not afford to redo the signs. Chairman Egan asked the public if there was anyone in favor of the application. Carol and Steve Knaus owners of the property and explained that the school had reduced the signage. What the applicant is asking for is minimal compared to the signage that was there previously. Sean Egan stated they predated the new code and everyone has to meet the new code requirements. Tom Peters has no problem with it and it is a small amount. There was no one to speak in opposition. A motion was made by Kelly Nicolletta to close the public hearing seconded by Jim Waterhouse, all in favor. A motion was made by Kelly Nicolletta to approve the variance for Grace Bible Church for a total of 3.5 sq. feet to allow the applicant to place a permanent sign at the Academy of Christian Leadership. The benefit of the applicant has been weighed against the detriment to the health, safety and welfare of the neighborhood community. The motion is based upon the following: The reason is based upon the small amount of the request if the sign was made any smaller the font size would have to be smaller and you would not be able to read it. 3.5 Sq. feet is not substantial. 

1) There is no undesirable change that would be a detriment to nearby properties. 

2) There is no feasible alternative to the variance. 

3) There is no physical change to the property.

4) The requested variance is not substantial.

5)  The variance would not have an adverse impact on the physical or environmental conditions in the neighborhood. The requested variance is a small amount of square feet. 

6) There is no negative effect on the environment.

7) The alleged difficulty was not self-created. It is self-created which has been considered but which does not preclude the granting of the area variance.

Jim Waterhouse seconded the motion. The motion was amended to include 6 and 7. Richard Wetmore seconded the amended application. All in favor motion passed. 

A motion was made by Kelly Nicolletta to approve the variance for Seventh Day Adventist Church for a total of 3.5 sq. feet to allow the applicant to place a permanent sign at the Academy of Christian Leadership. The benefit of the applicant has been weighed against the detriment to the health, safety and welfare of the neighborhood community. The motion is based upon the following: The reason is based upon the small amount of the request if the sign was made any smaller the font size would have to be smaller and you would not be able to read it. 3.5 Sq. feet is not substantial. 

1) There is no undesirable change that would be a detriment to nearby properties. 

2) There is no feasible alternative to the variance. 

3) There is no physical change to the property.

4) The requested variance is not substantial.

5)  The variance would not have an adverse impact on the physical or environmental conditions in the neighborhood. The requested variance is a small amount of square feet. 

6) There is no negative effect on the environment.

7) The alleged difficulty was not self-created. It is self-created which has been considered but which does not preclude the granting of the area variance.

Jim Waterhouse seconded the motion. All in favor motion passed.
August - Mid Valley Oil Company, Route 9 Travel Plaza, 3355 Route 9, Valatie, NY. – Applicant is requesting a variance for signage. There was no one present to represent the application.

OLD BUSINESS: 


Roy J. Smalling, 871 Route 28, Valatie, NY – Variance for pool placement. Marc Gold explained that since the last meeting he has spoke with Sean Jennings, it has been determined that because this is an undersized lot in Niverville the same set back and side line requirements do not obtain. They only need eight feet on the side line, Mr. Smalling is in compliance. No variance is needed. Applicant needs a refund for the fee that was paid.
Paul Antonovich, Rapp Road, Valatie – Applicant is requesting a variance for setback. No one was present to represent the application. There was a new drawing submitted.

The Widewaters Group, Inc., Route 9 and 9H- the applicant is requesting a variance of section 81-31 (H) (4) (e) design standard pertaining to roof design. Public hearing still open. Marc Gold it explained that we have a referral from the planning board but the public hearing cannot be closed as the SEQRA process is still underway, there fore we cannot close the public hearing. John Hoggan explained that the planning board accepted the FEIS last evening. Marc Gold - There were two amendments which were submitted to the Engineers for approval if they are approved the planning board will review and make a decision. John Hoggan submitted a letter dated 7/1/04. (Part of the file.) The board read the letter. He explained the application and that the applicant is proposing a flat roof design. The issue is whether this design minimizes the visual impact. On September 18th 2003 the planning board accepted the elevations proposed of all four sides. The objection is we have not proposed a design that represents the minimum variance necessary under Town Law section 267-8.3 C. The question to the board is the minimum variance from what? The answer to the question is the minimum design standards as a whole, not merely from the section dealing with the roof design but with the overall design standards. The application is for buildings 4 and 4A. The Town code states that no building can be erected over 40 feet. To comply would increase cost, visibility and provides no benefits to the Town. Mr. Hoggan talked about Mr. Knoll’s alternative design. Mr. Knoll is a local architect. It would be a substantial increase in visual impact. Chairman Egan talked about the alternative designs, which were not to scale. Mr. Hoggan explained that Kate Johns submitted a letter and Mr. Knoll submitted a sketch, which was not to scale with no specific height. Widewaters architect determined that it was well in height over 66 feet. Jim Waterhouse asked the applicant what the height is of the roof they are proposing. Mr. Hoggan answered at its maximum 40 feet at the peak. Chairman Egan asked if Mr. Knoll was present. He was not. Mr. Hoggan stated it is not enough for a person to object to the project and simply come in and submit other non-compliant alternatives, which this is. A variance would be required for this design as well. Mr. Wetmore asked if there were complying alternatives. Mr. Hoggan there is compliant designs, which were submitted on November 6, 2003. They were attached to the letter of Mr. Alessi, which represent what the code would allow. The design consisted of a roof height of 60 feet. Which would also require a variance. Mr. Marzocchi talked about the drawings, which were submitted. Mr. Knoll’s sketch does not show height, which is a substantialy more obtrusive design, which would require a variance. Mr. Hoggan spoke about the variance criteria; the first factor is whether the variance causes an undesirable change, there are several reasons why it would not in fact there are within a mile of our proposed site there are 15 buildings, which have flat roofs. The second is whether it can be obtained by some other means, as we have submitted on November 6th, simply put there are none that are feasible. The risk of public safety is a concern with an 88-foot high roof there are concerns in regards to fire safety. They provide no benefit to the Town. There is no other option. Jim Waterhouse stated that if the applicant went back to square one and said we have a 40-foot maximum roof height how big can our building be based on that height? Obviously we are dealing with a building that is too big for the zone. Mr. Hoggan stated that the floor plan is code compliant the code allows an 80,000 sq. foot building. Chairman Egan asked if the Widewaters built strictly to code is there any way to build it to code based on the footprint. Unless the building is made smaller you would either violate the height or violate the roof pitch. Jim Waterhouse stated this is a self-created issue because of the size of the building. Chairman Egan stated the code allows for the footprint to exist correct, but in order for the footprint to exist it has to violate one part of the code regardless. Jim Waterhouse stated not necessarily it is the box that makes the roof difficult to build if you had it truncated differently it would be ok. The square footage could be done if it was designed differently but not as a square. Mr. Marzochhi talked about a recent experience, first of all the code does allow 80,000 square feet, this case was in Rochester the zoning board of appeals took a very similar stand, if you go to a smaller prototype you don’t need a setback, our response was that is not the standard that the zoning board has to look at, needless to say the zoning board denied the variance, there was a law suit and the judge over turned the deny simply said it is not with in the pervue of the Zoning board of appeals to make the determination of how big the building is. You have to look specifically at the variance that is requested. Mr. Marzocchi will provide Marc Gold with a copy of that decision made by Ontario Supreme Court. Jim Waterhouse asked if there was a conceptual approval of the footprint. Marco explained that the planning board said they would not review it any further until the zoning board made a decision. The board and the applicant further discussed procedures of the zoning board and how the applicant could comply. Mr. Hoggan continued with the criteria, is the variance substantial? The question, substantial in regard to what? The design in which we are proposing minimizes visual impact. Is there an adverse impact on the environment? Does not a higher roof would create safety issues? Is the hardship self created? We talked about why they aren’t so; we talked about the floor plan, which is permitted. We did not elect to proceed under this current code. The Planning board required us to be under the new code. This is the minimum variance necessary. We are not proposing to build a bigger roof than what the code allows we are proposing the lowest minimum impact. This is the minimum variance.  Chairman Egan you are implying that the Town does not have a right to create a code, maybe when that code was created they didn’t want a large establishment. Richard Wetmore it is certainly self created because if you look at other communities very near here you would not have a problem, so it is your choice to build it here. Chairman Egan you are saying that as long as you do the minimum variance and meet all other aspects of the code therefore we are legally obligated to approve it. My question is does that mean the Town can’t create a code that you can’t meet therefore you can’t build. Marc Gold the Town’s objective was not to have an 80,000 square foot box and they made this roof design standard to prevent that. They permit an 80,000 square foot structure. Mr. Hoggan if the design we are proposing meets the five factor test and the benefit outweighs the determent the answer is yes. It is the minimum necessary. It is the only viable alternative. Marc Gold, there are two other buildings proposed which are code compliant. Chairman Egan thanked the representatives. Chairman Egan invited Mr. Baker to approach the board. Richard Wetmore asked, do I understand you correctly to say that regardless of expense considerations there is no way to comply with the code on this building? Mr. Hoggan, that is exactly what we are saying, particularly with the height limitations. Marc Gold is you saying you can’t comply with the code or this is what it would like if you do? Mr. Hoggan, at this time we do not believe you want us to exceed the height requirement of the code. Mr. Marzocchi, we are before you no matter what. We have conceptual approval of the elevations from the planning board. Richard Wetmore if I understand correctly your question of whether there may be a fault within the code it allows a building this large and even though that would result in a roof that would not comply there is (inaudible). Mr. Hoggan, I am not going to make any judgments in regard to the code what we are submitting, we have looked at designs that would comply and each one of those either create a substantial visual impact or a height restriction under the code. We are not discussing the merits of the code. The board and the applicant continued to discuss the application and the merits of the criteria. Marco Marzocchi talked about how they came up with the design of the building, he explained how the Chairman of the planning board provided them with photographs to use as models or examples of the design features one of these is clearly a flat roof, this is the history of the design of the building. The buildings design keeps with the codes design standards. These photos are part of our supplemental draft EIS. He suggested the board review the DEIS. Chairman Egan stated that the planning board determines the design standards. Mr. Baker spoke about the SEQRA review to be made by the Zoning Board. He stated that it is a self-created hardship. He asked that the board re-notice this application. Mr. Baker stated there are alternatives and it is not up to the public to provided the alternatives it is the applicants responsibility. He stated they have failed to meet their burden of providing of alternatives. A member of the audience asked why Mr. Baker was allowed to speak, is this a public hearing? Marc Gold answered we have always done that in the spirit of letting both sides speak. Marc Gold asked if he would like to speak? John Sutherwald – Stated that there are some serious flaws in the Town Code. 

The board took a five-minute recess. 
David Leal – Dunkin Donuts – Intersection of Rt.9 & 9H, Valatie. Applicant is requesting variances for setbacks, signage and lot coverage. The Public Hearing is still open. The applicant explained the application. He spoke about the traffic engineer and his determination that the traffic will not have a significant increase. (Part of the file.) Chairman Egan spoke about the left hand turn. Marc Gold stated that the planning board would determine that during its site plan review. Chairman Egan asked if there were any questions from the board. Kelly Nicloletta asked about lot coverage and the percent of increase. The applicant stated that they have to consider truck deliveries. The board also asked if there were any restrictions on how close the parking lot can be to the road. Sean Jennings stated no. The applicant explained that the Town Engineer requested this. Richard Wetmore stated he was under the impression that a new traffic study would be done. Chairman Egan stated that the traffic engineer stated it was a minimal impact. The applicant stated that they have done two traffic counts and the Towns traffic engineer analyzed the data and spent time onsite with an inspection. Richard Wetmore stated that they have all been commissioned by people who have an interest. Marc Gold – that is why the Town decided to retain an outsider. The fact that he came to the same conclusion is something that we cannot control. Richard Wetmore – well he did not take his own traffic count. The applicant stated he analyzed the data and went there. Richard Wetmore is it adequate to stack 12 vehicles? What happens if there is 15 or 20? Mr. Freeman – the engineer is comfortable with this drive thru and sufficient to handle the traffic. Marc Gold asked the board does this traffic count have any effect on at all on the three variances we have before us, the traffic engineer answered no it does not, that is what we have to consider and that’s what we have to know about. The other things he recommended in there were other things for the planning board as far as their site plan analysis. In terms of will these traffic studies have a vary on applications or variances the answer was in the negative. Richard Wetmore, he came to the conclusion but I think that the conclusion should be ours. Marc Gold he was asked that question for his recommendation he is the expert. Chairman Egan asked if there were any other questions from the board. Chairman Egan asked if there was anyone from the public that would like to speak in favor. John Sundwall stated that it would be a wonderful addition to the Town, another place where we will generate some tax revenue, you never see twelve cars in line at McDonalds, traffic studies are done in two different ways, one done with rubber hoses that count cars as they go across, there was another one where the guy parked in the parking lot all day long and for twenty four hours he videoed every car that went through the intersection. Those are the two ways that the traffic counts were done. I am sure the videotape is still available. As far as turning out of that parking lot if you make a right hand turn coming out of that parking lot going north on route 9H, you can stay in the right lane, and your not affected at all by the rest of it. With the traffic circle it will make coming out of that parking lot even safer because you won’t have people speeding up to beat the light. A lot of people who come through there and figure they are going to make the light if they go faster. The traffic circle will make the intersection safer from that aspect. You cannot keep from creating illegal act you can’t do it, because there are people who will break the law. There are people who constantly cut through that parking lot illegally avoiding the intersection. There are people who make left hand turns out of that parking lot all the time. Alexander Spivy – asked whether the Town engineer took in to account the proposed strip mall on the Dunkin Donuts application? because it is not an isolated event. It is an accumulative effect. Did the traffic engineer take into account the Widewaters and the other traffic studies that have been done? Chairman Egan – he took the site plan from the proposed Dunkin Donuts, he took the traffic data provided by the applicant, he took the traffic study from the environmental impact statements for the Widewaters Commons shopping center, he took a copy of the Town of Kinderhook’s land use map and the conceptual plans for the proposed roundabout at the intersection of Route 9 and 9H. Sean Egan – read from the traffic engineer’s letter, once the roundabout was in it would actually make it less congested. Alexander Spivy asked if the traffic data was current. Sean Egan 112 is current. Kelly Nicoletta, I don’t think that we can base it on something that might not happen. We have to take the application as it is now. Alexander Spivy- I disagree, because you have a responsibility to the future. She stated she was very worried about the safety of children and in general because of the school. It is a pedestrian safety more than vehicle safety. All of this comes together on that perhaps to be congested site. Marc Gold these issues are for the Planning Board. Alexander Spivy – (inaudible). I just think there is no reason to increase signage. Many places are already in violation along route 9H. There is a wonderful Dunkin Donuts in Great Barrington and its sign is probably about four feet square and everybody knows where it is. I think it is an unnecessary self-created hardship. Jeff Baker, Attorney for KNGG, talked about the cumulative impact and stated you are correct we don’t look at other projects they are speculative if they haven’t been proposed. As far as Widewaters you know it is being proposed and you do have an obligation to consider it, cause you know it is out there and being proposed. Many of these concerns are for the planning board and we will make out comments there. It is important to recognize what your doing here is your giving the area variances which are necessary to this project to go forward in the manner in which it is proposed. The problem is is that this is a problematic site. Dunkin Donuts has defined it and it is expected to be terribly successful. This site is very constrained. It is a site that has traffic problems. They will have more volume; it has historically been a low volume site. It was a bank. Would be better to put it another place so this is certainly the concern of the planning board. You do have the same obligation to look at those. A gentleman spoke about the people who wont follow the rules you have to take into account that you know it is human nature that people break the rules. We go where it is convenient. So it is your obligation along with the planning board to avoid that to happen. The only way you can minimize that is to not put it in this location. It maximizes the applicants business to be in this highly visible location but what will happen because of it when he gets busier and you start getting gridlock in the parking lot. It is too small of a lot. He spoke about the Dunkin Donuts at Rensselear Train station, it’s a great location but the traffic is backed up all of the time. You need to balance everything. Richard Wetmore – that is a refreshing approach to hear because we are specifically constrained to look at the exact variance only and its like should you build a boat in your back yard and not recognizing the flood is coming this way. (Inaudible) Chairman Egan asked if there where any other questions from the board and asked if there was a motion to close the public hearing. Marc Gold before you do this I am not sure if we can do anything affirmatively until the planning board either declares a negative declaration on the SEQRA process or complete the SEQRA process, so you may want to continue the public hearing the public hearing a little longer, that is going to finish up in about a month. Even if we grant a variance or turn it down you cannot do anything until you finish your site plan approval anyway. Mr. Freeman if the variances are not granted the applicant will have to change their site plan application to the planning board so you will have an applicant that continues on with an application in front of the planning board that might not be acceptable. Marc Gold I think you should hold it one more month. Because the planning board should finish their process by then. Sean Egan, it is usually are procedure. Kelly Nicoletta even though the planning board has given us their recommendation? Mr. Freeman argued his case stating that a vote is needed to move forward. Chairman Egan in the terms of the actual setbacks the code requires a 100 foot setback. What is the actual set back? Kelly Nicoletta in the rear it is 65 feet and sides 36 feet. The board continued to discuss whether they should vote or not. Marc Gold stated we should wait. Mr. Freeman stated we need a decision to move forward. Mr. Baker if the planning board has not made a determination of significance you cannot make a decision. The attorneys argued as to whether we could move forward or not. Marc Gold until the SEQRA process is finished we have to hold off. Mr. Freeman then the applicant is going to go out and spend money on a site plan that it doesn’t know if it is approved or not. The board and attorney’s continued the discussion. Kelly Nicoletta, the planning board has given us their recommendation if we were not suppose to move forward why do we have a recommendation? Marc Gold they have done that because we asked them for it. They had a certain amount of time to reply. If you precede it is with the understanding of course that they still cannot start the project until the SEQRA process and site plan review is completed before the planning board. So I suppose there is no harm in that regard in going forward. The argument continued. Mr. Freeman, why would we start this process if we were supposed to wait? There was a lengthy discussion on procedure.

A motion was made by Kelly Nicoletta to close the public hearing, seconded by Jim Waterhouse. With a roll call vote all in favor with the exception of Richard Wetmore.

A motion was made by Kelly Nicolletta to deny the area variance for signage. The benefit of the applicant has been weighed against the detriment to the health, safety and welfare of the neighborhood community. The motion is based upon the following: The reason is based upon the following: 

There is an undesirable change to the neighborhood that would be a detriment to nearby properties would be created by the granting of the area variance. The signage is unnecessary due to lot shape and appropriate visibility. The benefit sought by the applicant can be achieved by another feasible method other than the area variance. The benefit sought by the applicant could be produced by following the Town code and having one freestanding sign of forty square feet two sided or two forty square foot signs on the building. The area variance is substantial because it is not necessary because of lot shape and reasonable visibility from both route nine and nine H. Especially for a business that states 80% of their customers are repeat and drive by customers.  

The variance would not have an adverse impact on the physical or environmental conditions in the neighborhood by creating additional signage.

There is no negative effect on the environment as evidenced by over signage.

The alleged difficulty was self-created which has been considered and deny of the area variance. 
Wendy Bopp seconded the motion. With a roll call vote all in favor motion passed.
A motion was made by Wendy Bopp to deny area variance for lot coverage.  It would change the greens space and 100 foot setback. The benefit of the applicant has been weighed against the detriment to the health, safety and welfare of the neighborhood community. The motion is based upon the following: There is no undesirable change that would be a detriment to nearby properties by changing the amount of green space. 

1) There is a feasible alternative to the variance, by changing the size of the building. 

2) There is no physical change to the property.

3) The requested variance is substantial, 50% of the area should be green space.

4)  The variance would have an adverse impact on the physical or environmental conditions in the neighborhood. The school and foot traffic from the school. Children a mile from ICC have to walk to school.

5) There is a negative effect on the environment.

6) The alleged difficulty was self-created. 

The motion was amended to lot coverage not set backs.

Richard Wetmore seconded the motion. With a roll call vote all in favor with the exception of Kelly Nicolletta and Sean Egan. Motion passed.

A motion was made by Sean Egan to approve the variance for setbacks. The benefit of the applicant has been weighed against the detriment to the health, safety and welfare of the neighborhood community. The motion is based upon the following: The reason is based upon the following: It is no more than the present set back that exists with the present building.
1) There is no undesirable change that would be a detriment to nearby properties. 

2) There is no feasible alternative to the variance it is a non-conforming lot. 

3) There is no physical change to the property.

4) The requested variance is substantial.

5) The variance would not have an adverse impact on the physical or environmental conditions in the neighborhood. It is no more than the present.

6) There is no negative effect on the environment.

7) The alleged difficulty was self-created but it is no more than the present setback.

Jim Waterhouse seconded the motion. With a roll call vote all in favor with the exception of Richard Wetmore and Wendy Bopp, motion passed.
New Business:

Sandra and Carl Heiner, 125 Hawley Rd, applicant is requesting a variance for setback to construct a shed. The applicant explained the application the property is located on Kinderhook lake. They are requestion to construct a 16 X 20 open adirondack type carport and an 8X10 storage shed and 3X10 foot covered storage area for fire wood.  The applicant showed the board photographs of the property. The impact to the neighborhood is minimal because the houses around it are uable to see the garage and shed or wood area. The most direct neighbor is four feet higher than the base of the garage. It is an udersized non conforming lot, the lot size is 70’ road frontage, 53’ lake frontage and 106’ on the left and 110’ on the right. The carport will be 2’ from the property line, the shed 6’ from the property line and the covered wood shed will be 1’. It will be a covered one car carport. Attorney Marc Gold asked the applicant to amend page one to include 1’ covered wood shed. The applicant explained when the neighbor walks out of their home they will be looking over the top of both the shed and wood storage. Jim Waterhouse asked about snow and water run off. The applicant explained that it will run off on his property and stone will be placed under car port area. There is no drainage plan. The applicants house is approximately 6’ from the line. The roof of shed will be shingled. The applicant explained he has discussed this with his neighbor, he is not opposed to them putting it up but is concerned about his vision being blocked. But being it an open car port he should be able to see over it or under it. Richard Wetmore asked for lot coverage calculations. Richard Wetmore made a motion to accept the application and set for public hearing on September 2, 2004 at 7:30 pm. The motion was seconded by Wendy Bopp. With a roll call vote all in favor.

Widewaters was moved to the end of the agenda.

Lawrence Gaylord, 16 Church Street, Niverville – variance for setback. Fee is needed. Marc Gold recused himself from this application. The applicant explained he would like to construct a garage. Setback needed is 12’. Side yards are ok. The board reviewed the location of the proposed garage. Kelly Nicolletta made a motion to accept the application and set for public hearing on September 2, 2004 at 7:45 pm. The motion was seconded by Wendy Bopp. All in favor.

Widewaters Group, Inc. – curb cuts. Marc Gold asked the applicant for a copy of the transcript of November 17, 2003. Mr. Hoggan explained that the applicant is looking for an intreptation of the Town code section 81-18L. In part says access to the parking lot is limited to one curb cut. The issue is whether we have asked for more than one curb cut from the main road or thourough fare on our application. We submit that there is not more than one curb cut seeking access. only. First curb cut will be on route nine, second curb cut will be on Route 9H. A Third curb cut is being requested as an exit only. There is only one curb cut providing access on route nine and one on 9H. Marc Gold explained that in the past we have not given interpretations are board is appellate only. We hear appeals. Mr. Hoggan explained why the board is authorized to give intereptations. He explained that Sean Jennings has given an interpretation. The applicant has a letter from DOT approving this third curb cut, as well as the Fire Department. Mr. Baker stated that the planning board made a determentation that a variance was required. The planning board has to make the determentation they have a right to do it. They make the determenation as to whether the application needs a variance or not. I believe they made the determenation that there a three access points on one road. Marc Gold asked do we have anything from the planning board referring this for a variance. Marco Marzzochi explained that in the FEIS it is stated that the applicant will need to seek either an interepretation or a variance regarding curb cuts. Mr. Baker stated that the building inspector does not have jurisdiction to weigh in on a project that is under site plan review, the planning board determines whether they comply or not. Marc Gold stated that this is not a complete application at this point. Marc Marzocchi asked what information is missing? Marc Gold stated that this board has not seen this before this evening, they will need time to look at this. Mr. Baker stated the public needs a greater rationalization and explanation before they can comment at a public hearing. We don’t want to come to a public hearing and get the information, they need time to review all of this. Mr. Marzocchi there will be plenty of time. Mr. Marzochi asked that the board set for public hearing in August and if the board does not take it up in the 45 days. Sean Egan we are strict about the 45 day period for everyone. That is are policy. Marc Gold the code requires it. Sean Egan stated that we treat all applicants the same. If we understand what you are applying for, then at the public hearing you can introduce whatever evidence is needed. There was a discussion as to whether the board can issue an interepretation. Mr. Wetmore – I don’t believe we have a complete application and it is not ethical to give this board as we walk in the door so to speak a whole bunch of arguments for and against this. Marco Marzocchi this was not provided as you walked in the door. Sean Egan if you don’t feel the application is complete than you need to ask the question, what is missing and what do you need to make a decision? Mr. Hoggan explained the application.Three curb cuts, two with access, one on route nine and one on route nine H and one egress only. The board reviewed the application. Mr. Hoggan, McDonalds has two curb cuts one on route nine and one on nine H, Stewarts does as well. Section 81-47 C 2  A reffers to access, 81-18L and section 81-51 was discussed. Kelly Nicoletta stated that we need to find out who needs to interept this code it is not defined in the code book. I think your application is complete but we need to find out who needs to interept this code. There was lenghty discussion on what to do. Sean Egan stated that the public hearing should be set for September, and be put on the agenda for August, if the interepretation is that we don’t have right to interept then we have the public hearing for September 2, 2004. The Town attorney will give us an interepretation as to whether we have a right to interept. If we do have a right we will hear it in August. If we don’t have the right then we will hear the variance application on September 2nd. 

Sean Egan made a motion to accept the application as complete and set this application for public hearing on September 2, 2004 at 8:00 p.m. The motion was seconded by Jim Waterhouse. With a roll call vote all in favor with the exception of Richard Wetmore. Mr. Baker asked about the roof design application, Chairman Egan explained that the public hearing is still open, Mr. Baker asked that it be renoticed for August. 

OTHER:  

Sean Egan made a motion to appoint Jim Waterhouse as the vice chair of this board, motion was seconded by Kelly Nicolletta, all in favor, motion passed. The board discussed term limits. The board was in favor of term limits.

Mr. Baker asked about the roof variance for Widewaters and asked if it could be done in September, as he will be on vacation. It is fairer if everyone is here. Marco Marzochhi stated that Mr. Baker comes from a law firm, someone could take is place. The board made no changes.

A motion to adjourn the meeting was made by Kelly Nicolletta and seconded by Jim Waterhouse to end the meeting, all in favor. The meeting ended at 11:35 P.M. 

Respectfully submitted,

Susan Jornov

Secretary
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