Town of Kinderhook Zoning Board of Appeals Minutes

February 3, 2005


The meeting of the Town of Kinderhook Zoning Board of Appeals was held on February 3, 2005 beginning at 7:00PM at the Kinderhook Town Hall, Church Street, Niverville, New York with Chairperson Sean Egan presiding.

PRESENT





EXCUSED

Sean Egan, Chairperson



Mary Kramarchyk, Town Liaison

Richard Wetmore




Wendy Bopp

Kelly Nicoletta

Jim Waterhouse






Thomas Neufeld

Margaret Litteken






Sean Jennings, Bldg. Inspector

Marc Gold, Town Attorney

Roll call was taken. Jim Waterhouse made a motion to approve the January 6, 2005 minutes.  Wendy Bopp seconded the motion, all in favor, motion passed.   

CORRESPONDENCE:

(a)  Planning Board Special Meeting of December 1, 2004 (copy on file)

(b)  Planning Board Workshop Minutes of December 9, 2004 (copy on file)

(c)  Planning Board Meeting Minutes of January 10, 2005 (copy on file)

(1) Memo dated January 2, 2005 from Ed Simonsen, Chairman, Planning Board to Sean

            Egan, Chairman, ZBA; RE:  Opinion/Richard Lill, Sr.

(2) Memo dated January 2, 2005 from Ed Simonsen, Chairman, Planning Board to Sean

            Egan, Chairman, ZBA; RE:  Opinion/David & Tracy Farrell

(3) Letter Dated January 10, 2005 from Marc Gold to Supervisor Doug McGivney; RE:  Cancellation of Scheduled Meetings

(4) Letter dated January 12, 2005 from William Better to Sean Egan, ZBA Chairman; RE:  John & Kathleen Leone Application (revised survey enclosed)

(5) Letter dated January 14, 2005 from Sean Jennings to TMT Acquisitions, LLC.; RE:  inspection of sign

(6) Received revised plans from Jim Moore; RE:  David & Tracy Farrell

(7) Memo dated January 16, 2005 from Leigh Ann Schermerhorn to Planning Board; RE:  Opinions/John & Kathleen Leone

(8) Letter dated January 27, 2005 from Ed Simonsen, Chairman, Planning Board to Sean Egan, Chairman, ZBA; RE:  Opinion/John & Kathleen Leone

PUBLIC HEARING(S):


7:30 PM – Richard Lill, Sr. – 118 Hawthorne Drive, Valatie – setback variance

The Chairman opened the Public Hearing; the Public Notice was read by the Secretary (part of file).  Pat Grattan, Attorney, represented applicant.  He presented the Board with an extra large 

drawing of the proposed site plan.  The property is located on Hawthorne Drive in Bonnie Lea Estates.  This subdivision predates the zoning ordinance, he said.  The addition proposed is on one side for a computer/hobby room, new garage and workshop; the other side would be for a bedroom.  He felt he was at a disadvantage because Mr. Lill’s architect could not be here tonight and he just received this information at 6:00pm.  He explained the rendering of elevations.  The variance sought is from a 38’ setback to a 25’ setback on one side and a 27’ setback as opposed to a 38’ setback on the other.  This is needed because the house does not run parallel to the road.  He went on the elaborate.  The Chairman asked for questions from the members; Jim asked what the zoning was.  Pat believed it was R-1; Sean believed it was R-2.  Kelly asked if this is an undersized lot; yes, Sean Jennings confirmed.  Pat did not have copies of the plan presented.  Marc clarified that a copy of the proposal was in the packet.  Richard asked for a clarification regarding Pat’s comment about “bending the building”.  Pat responded.  Sean noted that the map presented was dated 1971; we should have a more recent survey; this map does not show what they are trying to do in relation to the actual property.  Sean and Pat shared their views on this.  Sean questioned the exact measurements versus what they are looking for in the variance.  A 25’ variance is needed on one side; a 27’ variance on the other.  Jim questioned the front setback.  Jim and Pat discussed this.  Marc felt that three sides needed variances; he was not sure that the application asked for that.  Sean reiterated three variances plus density; Marc noted that the density is all right.  They asked to hear from Sean Jennings; Pat noted that originally Sean Jennings said a variance was not needed and then discovered subsequently it was; he felt this is where the confusion started.  Jim asked Sean Jennings if this is an undersized lot; the discussion continued regarding the front and side footages.  Kelly did some calculations:  17’ on the west side and 15’ on the east side.  Sean Jennings said the front was fine; Kelly agreed.  The Chairman repeated his desire for an updated map to scale to see exactly what is going on.  He asked Marc if it was the appropriate time to read the Planning Board’s recommendations; Marc suggested they hear from the public first; thereby not influencing them.  Sean asked for additional Board comments; there were none.   He asked the public if anyone would like to speak in favor of the application; there were none.  He asked if anyone would like to speak against the application; they were asked to first give their name for the record.

Janie Felix – 102 Hawthorne Drive – Presented the Board with a copy of the restrictive covenants, which are attached to all Bonnie Lea residents’ deeds.  Her concerns included losing the residential flavor of the area, the number of two-car garages the applicant will have; the mention made of a lift being put in to work on his antique cars.  She is opposed to changing the variance, all the structures he wants to build and why the variance is needed.  The Chairman told her that the covenant has no legal bearing for the purpose of the ZBA.  Marc felt we should at least be aware of it; Sean agreed. Marc advised Ms. Felix that the residents of the development are the ones who can do something legally.

John North – 45 Hawthorne Drive -  His concerns included: 1) That notices from the ZBA are only sent to people within 300’.  Bonnie Lea is unique; one road in and one road out.  He felt everyone in the development should have been notified because this will have an impact on all their properties, 2) Property value, 3) Plans were not available for him to review, 4) Covenant stipulations; zoning should enforce them.  Marc advised Mr. North that HE is the enforcer and beneficiary of the covenant.  HE also has the right to sue the person who violates that covenant.  Mr. North thanked Marc.  He is against the project; it is too large for the lot and is semi-commercial.

Joe Dybas – 110 Hawthorne Drive – His concerns; he will probably be most impacted.  He did not realize the extent of the renovations.  The lot is too small for this project; it is a significant change in the environment’s look and the driveway will pretty much run along his property line.  He also mentioned the covenants.   Sean reiterated the fact that the covenants do not have an impact on this Board, but the neighbors could, themselves, attempt to enforce them legally; that’s their legal right.

Ms. Felix asked the Board some specific questions on how they (the Board) function.  Sean explained.  Marc asked her if they could keep the copy of the covenant; yes.  He would like to review it more carefully.  Jim noted that the covenant said 40’; 40’ was also concluded here.  They meet with zoning; the applicant would be allowed to build from a Town and New York standpoint as well.  Ms. Felix felt that was with the exception of the four garages; Sean replied once again, unfortunately, that is not an issue before this Board.  Jim again mentioned the 40’; Kelly said it needs a variance regardless.

The Chairman asked if anyone else wanted to speak against the application.  Richard wanted to clarify to Ms. Felix that the Board monitors usages very closely.  There are criteria that need to be met.  She asked what the next steps would be; if anyone follows up on use variances.  Kelly replied that the Building Inspector takes care of it; she also gave an example.  There was an exchange of ideas about the personal use of a lift in a residential garage.  Marc responded that if it’s a personal use, not commercial, it may very well be legal to have it.  Richard asked if there would be a business on the property; Marc answered no.  Tom asked Pat Grattan if there were impediments in the building code about asking for a variance; Pat replied that the applicant hired an architect who looked at this neighborhood and proposed this as something that would be in harmony with the neighborhood.  Kelly asked if Mr. Lill was an architect; Pat replied no.  Tom concluded that the answer is really that there is no impediment; Pat replied that this is the proposal on the table right now.  Margaret clarified the responsibility of the ZBA; why this and why not something else?  Ms. Felix said she would like to hear what the Planning Board recommended; Sean asked if anyone else had comments/questions.  No one did.  Marc advised the Chairman not to close the Public Hearing; Sean was not planning to.  He read the opinion given by the Planning Board (copy of file).  He concurred with their conclusions.  What was in front of him was not sufficient enough to make a determination; he again requested an updated survey of the property to scale.  Pat interrupted; he apologized for being rude, but stated Mrs. Lill decided to withdraw the application at this time (8:07 pm).  Sean thanked them; Marc returned the copy of the covenant to Mrs. Felix.

7:45pm – David and Tracy Farrell – 50 Grandview Drive, Valatie – area variance

The Public Notice was read by Secretary (part of file).  Jim Moore, architect, represented applicants.  He said he believed the Board received the latest plans. He explained the proposing addition: an entry way and two car garage resulting in a 20’ set back.  The Chairman asked for questions from the members. Jim Waterhouse reiterated the main purpose for arranging the structures the way they were is for a view of the backyard.  Jim Moore agreed; existing pool in back yard; obscured view from kitchen; also house is out of character with the surrounding properties.  Jim W. asked if pool could be moved.  Jim Moore stated it was just installed last summer.  Marc asked if it was in ground/above ground pool; above ground.  Jim W. stated prior 

to the plan, zoning was met.  Jim Moore agreed but felt it wasn’t good for “family life” since the pool could not be seen from the kitchen.  Sean admitted that he was skeptical to grant a variance because of this; the pool could be seen from other parts of the home.  He felt this was a perfect example of where you can meet code, with the one exception of not being able to see the pool from just the kitchen area.  Jim Moore stated the kitchen is the most used room and a construction project is costly.  Sean said the pool is clearly an option.  Marc stated it could be moved; Sean agreed.   Jim Moore said moving the pool required a great deal of excavation.  Sean responded; had they come here a year ago, before the pool was put in, it wouldn’t be a question.  Jim Moore stated again the house being out of character with the rest of the neighborhood; he was not aware of any precedent in the neighborhood.  Jim W. stated that it is self-created; he went on to explain the path of least resistance and the Board’s job.  Jim Moore questioned safety and parenting concerns.  Sean suggested getting rid of the pool.  Jim Moore then asked if having a pool was unreasonable.  Sean went on the explain granting a variance based on personal convenience.  Richard felt the general aesthetics of the set up was a good question in addition to just a preference to where it goes.  Jim Moore noted the precedent of this particular design already being established; he went on the give comparable properties in the area.  Marc stated the Board considers safety, as a public, not each individual person that lives in the house; we can’t do that; we’re not guarantors of safety on the property; we consider safety of the neighborhood/public.  Jim Moore asked if exercising in diligence with ultimate design options has worked against them; he feels they’ve established a reasonable proposal.  Sean stated that the option was not unreasonable.  Mr. Farrell spoke; he said that another point was his neighbors.  He went on the explain the set up of the neighbors home and yard usage in conjunction with the design he chose; he felt it gives them the most privacy; has a better impact on their life as well as his; plans to put in additional trees for further privacy.  Richard addressed Sean about his previous comment about attempting to be consistent.  He felt by changing the location of the pool/excavation was pretty hard nosed.  He gave a past example.  The Board at that time thought it was too much to ask; too much hardship to change.  He doesn’t think we’re keeping with that thinking.  Sean said he didn’t know if he was on the Board then; nothing is precedent; he was pointing out some factors to be considered.  Tom asked if the entryway could be done away with;  he didn’t know if this was actually necessary; anything is possible was Jim Moore’s response.  Kelly stated a concern she had about living in a development, expanding homes and losing the character of the development; no matter how beautiful the design or if trees are put in, the properties are real close.  Jim Moore was still not sure about the requirements for the side set back line; asked for clarification.  Jim W. and Jim Moore discussed the issue. Marc recommended Sean Jennings join them.  Mr. Farrell questioned other neighbors doing the same as him.  Kelly and Margaret explained; some neighbors did not need a variance.  The Chairman asked Sean Jennings to explain set back and sidelines; discussion occurred.  Jim W. read from the codebook.  They decided that 16’ is needed.  Jim W. questioned taking out the breezeway.  Jim Moore indicated it was not 16’; about 9’; discussed other options.  Marc reiterated granting the least variance needed.  The members shared some observations and insights.  Sean asked for any other questions; the Board had none.  He asked if anyone from the public would like to speak for or against the application; no one did.  The Chairman read the Planning Board recommendations (copy on file).  He stated; it was previously discussed prior to starting the meeting; the hearing would be kept open until it could be resubmitted to the Planning Board, for their opinion, with appropriate maps/drawings now on file.  We will carry this over to the March meeting.  Jim W. asked Jim Moore: is this your final draft; yes.  Sean asked for any comments.  

Ed Simonsen said the Planning Board hasn’t seen any of this; Sean agreed.  Jim Moore asked what comes next.  Sean said it will be under old business for the next meeting; at that time we anticipate making a decision assuming there will be no problem getting the Planning Board’s opinion back; the Planning Board Workshop is next week; copy will be given to the Planning Board Secretary within a day or two.  Tom recommended while waiting for Planning Board recommendation the Public Hearing remains open; the Chairman agreed.  Tom and Marc discussed keeping open/closing a Public Hearing.  Jim W. suggested Jim Moore consider the variance with the 36’ sideline determination that was questionable before, but has been established tonight.  Marc said it was determined a 16’ variance was needed; suggested to Board members who don’t know the house, to drive by.  Sean thanked Mr. Moore and Mr. Farrell.

OLD BUSINESS:

The Widewaters Group, Inc., Routes 9 and 9H

John P. Barrett, Route 9 and Cortland Dr., Valatie – Open Public Hearing

Andrew Howard, Attorney for Mr. Barrett, requested a one (1) month adjournment to obtain additional information and material.  Marc Gold, submitted a copy of this request along with a copy of the deed.  Both items were copied and given to the each Board Member tonight.

NEW BUSINESS:
NONE
OTHER:
John and Kathleen Leone – Route 9, Valatie, variance for density control. Applicants are set for Public Hearing on March 3, 2005 at 7:00 pm.  Mr. Leone and his attorney, William Better, were present tonight to make sure new maps were received and all was set for public hearing.  There was a discussion regarding an existing shed on the property; with the new property line being moved, size of shed, setback requirements.  Board requested dimensions on the map at the next meeting.  Richard Wetmore requested a picture/photo north and south of proposed line.

Sean Egan asked Sean Jennings about letter sent to TMT Acquisitions regarding inspection of sign.  Sean stated it was taken care of; sign was lowered; letter was given to Leigh Ann Schermerhorn tonight.  Copy of letter will be given to each Board Member in next month’s correspondence.

Ed Simonsen, Chairman, Planning Board, attended tonight’s meeting and extended an invitation to everyone to visit a Planning Board meeting.  He stated that many drawings the Planning Board receives are so poor it’s difficult to make a decision on them.  He suggested obtaining detailed and accurate drawings, at the time of application, to help them make a better decision.  There 

was a discussion of it being a requirement already, the legalities, the costs involved, the need for better maps/surveys.
Thomas Neufeld commented he doesn’t like applications that say “if it was not for the zoning regulations…”; he felt they should be given back/changed; not a complete application.  Discussion occurred. Marc advised him; you can’t ask them to take it out; you just consider it or not. Sean explained that the standards used in terms of a complete application are: is there enough information on the application to accept it and do we understand what they’re proposing to do. At Public Hearing, and before, there is ample opportunity to ask questions and state if there is not sufficient information.  Marc said that if that is how they answer that question, you can determine that as defective answer and doesn’t meet that one criteria.  Margaret commented that the questions are answered by restating the question.  Kelly stated that some people are not familiar with the Boards; it may be there first time ever; they don’t know how to answer the questions.  Marc concluded with: that is why we ask the questions and try to elicit their true position on that question.

Richard Wetmore wanted to know who accepts the applications.  Marc stated that Sean Jennings has to accept the applications; we determine if it’s complete or not.  If not a complete application, you don’t hold a Public Hearing; you don’t make a decision.  Richard felt that before we get it there should be some assemblance of a complete application.  Kelly added that during the dialogue the applicants are answering; you’re making the application complete.

Richard Wetmore stated for the record that he thought the minutes were excellent.

Richard Wetmore made a motion to adjourn.  Jim Waterhouse seconded the motion, all in favor, motion passed.

Meeting adjourned at 9:52 pm.

Respectfully submitted,

Leigh Ann B. Schermerhorn

Secretary
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