
Town Of Kinderhook Zoning Board of Appeals Minutes

July 7, 2005


The meeting of the Town of Kinderhook Zoning Board of Appeals was held on July 7, 2005 beginning at 7:00PM at the Kinderhook Town Hall, 4 Church Street, Niverville, New York with Chairperson Sean Egan presiding.

PRESENT





EXCUSED






Sean Egan, Chairperson



Richard Wetmore

Jim Waterhouse




Thomas Neufeld

Kelly Nicoletta

Margaret Litteken

Albright Bright II, ZBA Attorney


ABSENT
Don Kirsch, CEO




Mary Kramarchyk, Town Liaison

Roll call was taken.  Margaret Litteken joined the Board.  Kelly Nicoletta made a motion to approve the June 2, 2005 minutes.  Jim Waterhouse seconded the motion, all in favor, with the exception of Margaret Litteken, who abstained because she was not at the meeting, motion passed.

CORRESPONDENCE:
(a) Planning Board Meeting Minutes of May 19, 2005 (copy on file)

(b) Town Board Meeting Minutes of June 13, 2005 (copy on file)

1. Revised maps received for Carl Heiner

2. Memo dated June 22, 2005 from Kim Pinkowski, Town Clerk to Town Officials;

      RE: Grant 2005

3. New York ReLeaf State Conference 2005 (brochure)

4. Columbia County Planning Board recommendation dated June 22, 2005; 

      RE: Field Flowers

5. Memo dated June 27, 2005 from Ed Simonsen, Planning Board Chairman to Sean Egan,

      ZBA Chairman; RE: Gardinier Opinion

6. Memo dated June 27, 2005 from Ed Simonsen, Planning Board Chairman to Sean Egan,

            ZBA Chairman; RE: Field Flowers Opinion

7. As of 5:00pm on June 27, 2005; 137 “signatures” received in support of Field Flowers (on file)  ** Night of meeting; total is 441 ** Close of meeting; total is 501 **

8. American Planning Association (brochure)

9. Memo dated June 30, 2005 from Doug McGivney, Supervisor; RE: KNGG vs. Kinderhook ZBA

10. Received, per a request at our last meeting, ten copies of the Town of Kinderhook Code Book; distributed to each member tonight

PUBLIC HEARING(S):
     7:00 pm – James & Stephanie Gardinier, 9 Sanders Lane, Niverville – area variance
The Chairman opened the Public Hearing.  Public Notice was read by the Secretary (copy on file).  Mrs. Gardinier was present along with Chris Akers, Cav-Ark Builders, who explained the application.  The applicants initially applied for a 6.9’ setback variance; it was decided at the May meeting that a variance for lot coverage might also be needed.  Mr. Akers explained that he recalculated (copy of revised map on file) and a 2.5% lot coverage variance is also needed.  Discussion occurred regarding the lot coverage and the shed on the property.  Jim asked, for the record, “There’s no way of making it smaller? You still want to go through with the full application?” Mr. Akers answered “Yes, the customer would like to do that; the way it’s laid out right now it gives her the usability of it for entertainment and cooking.”  Discussion occurred regarding the proposed deck and other alternatives.  Sean stated that it was the Board’s obligation, when granting a variance, to grant the least amount of variances possible.  Sean asked the Board for any questions.  Kelly asked if there were two applications.  Sean explained that there is one application, but they amended it for two variances; we accepted that.  Kelly had questions/concerns about the shed not being a permanent structure.  Mr. Bright advised the Board that the term for structure is defined in the code.  Code was read; discussion occurred.  Sean said his concern was with the deck (6.9’ variance).  Mrs. Gardinier showed the Board Members photos of the property to give them a “visual” of the proposed deck.  Jim asked if the photos were shown to the Planning Board and what questions did they have?  Mr. Akers said the Planning Department denied it because of the lot setback.  Sean read the Planning Board’s opinion (copy on file).  Mr. Akers stated that they were unaware they needed to attend the Planning Board meeting.  Mr. Bright explained the Zoning Board’s procedure in asking the Planning Board for a recommendation; discussion occurred.  Mr. Akers disagreed with the Planning Board’s opinion of self-creation stating that the applicants bought the house already pre-made, lot undersized originally, approved before zoning, living with what was already there.  Sean explained what the Planning Board meant when they said self-created.  Discussion occurred regarding alternatives in deck size, location/relocation, neighbor’s property and the property line.  Sean asked the Board for any other questions; there were none.  Sean asked if anyone from the public would like to speak for or against the application; no one spoke.  Jim Waterhouse made a motion to close the Public Hearing.  Margaret Litteken seconded the motion, all in favor, motion passed.  Jim Waterhouse made a motion to approve the application.  I, James S. Waterhouse, make a motion to approve the Gardinier’s application for an area variance of 6.9’ and 2.5% lot coverage, which will permit a rear deck on their home.  The benefit to the applicant has been weighed against the detriment to the health, safety and welfare of the neighborhood or community.  The motion is based on the following: (1) no undesirable change will be produced in the character of the neighborhood nor will a detriment to nearby properties be created by the granting of the area variance: evidenced by the setback of the adjoining property and enough fencing and shrubbery to keep it from being very much in view; (2) the benefit sought by the applicant cannot be achieved by any feasible method other than an area variance: evidenced by the conformity of the house, the lot, and the deck that they propose; (3) the area variance is not substantial: it does add to the lot size, but the lot is undersized and the small, less than 5% exceeding the lot coverage does not appear to be a great, significant amount;  (4) the area variance will not have an adverse effect or impact on the physical or environmental conditions of the neighborhood: evidenced by the fact that it’s an open deck, not a roof coverage, it won’t be very visible to the neighborhood, and there is nothing on it that would make it an environmental issue, the granting of the area variance has no negative effect on the environment.  I, therefore, move that we approve the application for an area variance of the James and Stephanie Gardinier property.  Kelly Nicoletta seconded the motion.  With a roll call vote, all in favor, motion passed.            

7:30pm – Field Flowers – 3143 Route 9, Valatie – Public Hearing

                (1)  Interpretation of Section 81-2  or  (2)  Use variance

Mr. William Better, attorney for the applicant, Scott Patzwahl, owner of Empire Homes and Patty Varga, owner of Field Flowers, were present.  Mr. Better submitted to each Board member a list of the other occupants of the Empire Building along with their percentage of occupancy and description of their use (copy on file).  He went on to summarize this list and explained the application once again.  Sean stated that depending on how the accessory language is interpreted will determine whether or not the use variance would need to be entertained.  He also wanted to point out, in reference to Mr. Better’s comment regarding having a County approval, that the County made a neutral decision; they didn’t make a decision either way.  Mr. Bright said that this is known as a local decision and he didn’t think, on a County level, they look through the zoning laws.  Mr. Better disagreed; discussion occurred.  Sean read the County Planning Board’s recommendation (copy on file).  Mr. Better said that he wasn’t referring to this recommendation, but to the site plan application sent to the County in February.  Sean asked the Board members for any questions.  Margaret had a question regarding “our” Town Planning Board opinion.  Sean asked Margaret to read their opinion.  Kelly said that she didn’t think we should read it until we get an interpretation; we are now going forward with a use variance and we are not even to that point yet.  Sean said that there are two matters in front of us: (1) the interpretation of the term accessory and (2) depending on that interpretation: if not in favor of the applicant, then we have to go to the use variance; if positive for the applicant, then there really is no application.  Sean suggested talking/asking questions about the interpretation now.  Margaret said she is not even sure who the applicant is.  Mr. Bright said the applicant should be Empire Homes.  Mr. Better confirmed.  Mr. Bright stated to the Board that the issue before them is whether you consider their use an accessory retail in an industrial zone.  Sean read Section 81-2 (D) accessory retail and accessory use.  Margaret asked if we’re supposed to take into consideration the aggregate of all the businesses that are in that building to decide what percentage is going to be accessory to use?  Mr. Bright said that that is the question.   Margaret said that she thought they were all discrete.  Mr. Bright said if you determine that they’re all discrete, then you wouldn’t consider it a whole building; you would look at just that one space being rented by Field Flowers.  His understanding was that the law was enacted for a particular use within the building.  Mr. Better spoke about the chart under Section 81-23; permitted uses under business uses, showing that accessory retail is permitted in an Industrial-1.  He stated that this local law allows for accessory retail in reference to the main building; it doesn’t say a particular use; it talks about the main building.  Mr. Bright said that before you get to the principal use of the main building, the question is, assuming you are looking at the whole building, is this accessory use or incidental use of those other uses?  He referred to/read the code for accessory use.  Margaret said that is why she felt they would all be discrete; she didn’t see how Field Flowers relates to moldings, gymnastic or martial arts.  Jim asked Ms. Varga if her space is totally open to the public; yes, except for the back room.  He said that the entire area is basically retail area then; yes, except the back room and counter.  Discussion occurred regarding all the Empire Homes occupants and how much, in each, is devoted to retail sales.  Jim agreed with Margaret that we are not dealing with a building, per se, we’re dealing with the individual components of the building.  Mr. Better said that that is not what the ordinance says.  Jim stated that you’re talking about interpretations, who made the amendment to this?  He went on to say that he talked to someone who did and they were pretty specific about what their intent was; and that was that Quadrille was to have a small area in that building to sell retail.  Kelly said that just because someone said what their intent is doesn’t mean that’s what it is in print; that’s very ambiguous.  Mr. Bright thought Kelly made a good point; you’re supposed to look at the code in front of you and try to interpret it as best you can; there is a principal; zoning laws are in direct relation to common law; if there’s an ambiguity, it should be construed in favor of the applicant.  You have to consider that as well when you’re reading it; if you think its clear enough, that you think each specific portion should be considered part of the main building, then you need to consider the type of use and whether you think the type of use is accessory retail.  Sean said that it’s supposed to be accessory to the principal use; what is the principal use of the main building? Discussion occurred.  Mr. Bright asked Mr. Better if he has approached the Town Board regarding rezoning?  Mr. Better said this was brought up at the last meeting and it was agreed that since they came to the Zoning Board they were entitled to a decision from the ZBA.  Mr. Better went on to give some of his opinions.  After some discussion, Sean and Jim agreed that the principal use of this building is items/functions that are allowed in the current zoning.  Sean asked Mr. Bright a procedural question regarding the interpretation.  If the Board deals in the affirmative, there’s really no need for a use variance; correct, they will withdraw this if you agree it’s a permitted use. Sean then asked if that is the case, do we need public comment; no harm at this point.  Discussion occurred.  Sean said that rather than ask for public comments, we get a general sense of who’s in favor of keeping Field Flower where it is; unanimous applause from public; no one against.  That was the public input.  Sean then asked Mr. Bright to write the interpretation in a language that will support what we just said.  Discussion occurred.  It was decided that the Board would continue with the remainder of the meeting and take a 5-minute recess before closing so that Mr. Bright and Mr. Better could write up the interpretation.  When concluded,  Jim Waterhouse made a motion for interpretation:  The use of Field Flowers is hereby interpreted as an accessory retail use under Section 81-2 of the Kinderhook Zoning Law because it is an incidental and accessory use to the principal use of the main building on the same lot.  The principal use of the main building are uses, which are permitted under the current Zoning Law.  Field Flowers is an incidental and accessory use to the permitted uses of the main building because Field Flowers occupies only 4% of the main building.  Kelly Nicoletta seconded the motion.  With a roll call vote, all in favor, motion passed.  Mr. Better withdrew the application for a use variance.

OLD BUSINESS:
Kenneth Antonovich – 214 Hennett Rd., Valatie – Violation Order

Mr. Antonovich was present.  Sean stated that the violation order was still in effect and asked Mr. Antonovich if he had a conversation with Don since our last meeting; yes.  Sean then asked Don to comment.  Don said no progress has been made what so ever, but he did come in for a building permit.  Discussion occurred.  It was decided that Mr. Antonovich would be given one more month to show some progress. 

NEW BUSINESS:
Don Meltz – 34 Lake View Dr., Niverville – area variance

Applicant was not present.  Kelly made a motion to hear the application on August 4, 2005 at 7:30 pm under new business.  Jim Waterhouse seconded the motion, all in favor, motion passed.

OTHER:
Jim Waterhouse made a motion to adjourn.  Margaret Litteken seconded the motion, all in favor, motion passed.

Meeting adjourned at 8:38pm.

Respectfully submitted,

Leigh Ann B. Schermerhorn

Secretary
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