Town of Kinderhook 

Zoning Board of Appeals Minutes

April 5, 2012
Approved


MINUTES
The Meeting of the Town of Kinderhook Zoning Board of Appeals was held on April 5, 2012 at the Kinderhook Town Hall, 4 Church Street, Niverville, New York. The meeting was called to order by the Chairman at 7:07pm. The roll was taken by the Secretary.

1. ROLL CALL

PRESENT   






EXCUSED 
Tom Puchner, Chairman




Keith St. John

John McManus




            
Jeff Ouellette


Stephen Hotaling







Andy Howard, Attorney
Nataly Dee, Secretary





 ABSENT
2. MINUTES & CORRESPONDENCE: 
The Chairman welcomed Mr. Hotaling to the Board. Alternate members of the Board are still being sought.
Approval of the minutes from the March 1, 2012 meeting will be tabled until next month.

3. NEW BUSINESS
Raziano Appeal of Certificate of Compliance: 

This application will be tabled until next month while the parties are in negotiations with the Building Department. 

4. OLD BUSINESS
Ed Simonsen - Appeal of Certificate of Compliance issued to the Van Allen’s for the shed at the Car Quest property:

Mr. Howard provided for the Board a review and summary of the appeal and the issues involved to date. In conclusion, Mr. Howard stated that the Board would first like to make a threshold determination on whether or not this matter is something they can jurisdictionally act upon. Assuming that everything received from Mr. Simonsen being true, does the Board feel there is a legal basis for the Board to proceed? If so, a Public Hearing would be scheduled, additional information would be taken from the public, from the Van Allens, from Mr. Simonsen, or anyone else. A vote would be taken; if the Board was of the opinion that there is not a jurisdictional determination to continue, the Board would consider dismissing the application. 
Mr. McManus thanked Mr. Howard for his thorough summary. In regard to the current issue, he felt that based on the face of the appellant’s papers there are some serious questions on the jurisdictional side about standing and laches. It is undisputed where Mr. Simonsen lives; it is undisputed where the property is; it is undisputed that the building is complete, and is in use and has been for some time. What is also clear is the case law, both on the standing issue and on the laches issue. There is no case law to the contrary in the Third Department. 
One question Mr. McManus had about the laches issue is whether the doctrine of laches prevents the court from hearing the case, or if it reaches back and prevents the Town of Kinderhook ZBA from hearing it.  To the best of the knowledge, Mr. Howard did not discover anything directly addressing this question. Without any additional guidance from courts is that since the ZBA sits as a quasi-judicial capacity that an equitable doctrine of laches could be operative on the ZBA. It may be moot not to introduce another concept in the sense that we know from the case law that in the Third Department, which controls the jurisdiction of the Town of Kinderhook, that if we were to decide this case on the merits and ignore the laches element, that the court the supreme court that heard an ensuing Article 78 proceeding that could potentially be commenced by the property owner, was to challenge the decision made on the merits that the Certificate of Compliance was issued improperly, that that would surely be stricken under the case law that exists. With that, Mr. McManus further stated that whether or not the doctrine of laches is one that a ZBA can hold deprives that entity of the ability to hear the case, it is clear that the Supreme Court in the Third Department would hold that.  Any decision made on the substance would really be ineffective and bound for reversal in an Article 78 proceeding. Those are the issues that Mr. McManus had given the case law and the facts that are in the record to date and are undisputed.  

Mr. Puchner added that given the research, there has been no evidence that says one way or the other whether or not the Board has these equitable issues at play. But, the result will be the same no matter what the Board does. Furthermore, Mr. Puchner stated that he struggles with what the remedy is here.  It does not appear that the applicant is looking to have the building torn down. It has been seen that non-compliant situations have gone to a review so as not to create an exception. 
Mr. McManus offered, hypothetically, for the sake of argument, the remedy could potentially be to refer the issue back to the Planning Board for Site Plan Review. The question would then be what if it didn’t meet the conditions for the Site Plan Review. Ultimately, the question would be how that would happen. It was offered that that would be a second step.  
Mr. Puchner expressed the troubling nature of what happened in the events of this case. It seems to be clearly in violation of the Code. The Building Inspector is charged with making the most of the Code work on a day to day basis, and is very troubling that these events transpired. If there is a feeling that the Code in the Town of Kinderhook is just too stringent, the ZBA can grant exceptions based on the situation. But, it is troubling to have to pass in this situation, because we know what the result is going to be. 
The Board was asked to consider a preliminary vote on the issue of laches, and discuss what to put in a resolution. Mr. Howard was asked to return next month with a draft of said resolution for a vote before the full Board. This would give Mr. St. John an opportunity to express his opinions on the matter.  
Mr. McManus clarified that a straw vote would be taken now; a Resolution could be drafted upon which a formal vote would be made at the next meeting. 
Mr. Howard was of the opinion that this course of action was feasible. He added that there is not really a mechanism for a dissenting opinion in the appeal. Certainly, if anyone wanted to vote for or against it, they can express those opinions, and it would become part of the permanent record. 

Mr. McManus added that he agreed with Mr. Puchner on the point about what happened here, or more accurately what didn’t happen here, in terms of what the Building Inspector did in terms of complying with Town of Kinderhook Code. He was of the opinion that the property owners should not be blamed in this situation; they did exactly what they were supposed to do, they came to the Town for the requisite permits and approvals, they were told by the Building Inspector all they needed was a Building Permit, they got the permit, and built their building. The problem was that the Building Inspector didn’t properly refer them to the Planning Board for Site Plan approval. That part is troubling. Through the distribution of the ZBA’s meeting minutes, the Board can make others aware that proper procedures were not followed, that there are concerns about that, and that it should not happen again.   
Mr. Puchner offered a vote in favor a resolution to dismiss the appeal on the grounds of laches.  Mr. McManus and Mr. Hotaling were in agreement. Mr. Ouellette abstained from vote due to family relationship with property owner. Mr. Puchner requested a paragraph in the resolution to address that it is clear from the application that procedures in the Zoning Code were not complied with by the Building Department in this case. 
Mr. Simonsen was given the opportunity to address the Board. He read his letter, dated 4/3/2012, to Mr. Puchner and the Zoning Board of Appeals for the record. Notations in parenthesis indicate additional comments made by Mr. Simonsen before the Board. 

                                                                                                           

      Many in and out of government claim “we have too many laws”. The Town of Kinderhook is not immune from those that hold these beliefs. Others assert that we have too many individuals that do not or are not able to recognize the rights of others or the community as a whole. My claim from the very beginning is that the TOK Building Department has violated the laws of the Town which were established by the community for the benefit of the community. As I have contended previously no one has, to date, challenged my assertion that members of the Building Department inappropriately granted a building permit and a certificate of compliance for the new building on Route 9H.

     Early in this process the Town Board was notified in an open meeting of this extra legal action. Notice came from Mr. Cramer Chairman of the TOK Planning Board and me. We were directed by them to the TOK Zoning Board of Appeals. Since no objections were expressed we felt we were acting with the approval of the Board. 

     The property owner has subsequently hired the services of an attorney in an attempt to negate the concerns expressed by the Planning Board and me. Attorney Rappleyea cites New York State Town law section 267 a4 and numerous examples of case law relating to similar challenges. If indeed the Planning Board or I do not meet the criteria stated in the law then we appear to have no standing. Please note the absence of any reference to the actions committed by the Building Department. Unlike the members of the Building Department and the property owner I believe in “the law”. I may not like it but “the law” is “the law”. (Even though, I think, in this case the special interest groups are the ones that have managed to get this distinction with respect of who can bring the appeal into law. And that hurts the whole community.)
     “Such appeal may be taken by any person aggrieved, or by an officer, department, board or bureau of the town.” Mr. Cramer and I are duly appointed co-chairs of the TOK Comprehensive Plan Review Committee. He is the appointed Chairman of the Planning Board. Over the years I have held numerous other responsibilities with the Town. At present I serve as member and Chairman of the Columbia County Environmental Management Council. In regard to the absence of a SEQRA review (and this is one of the most important acts of the Planning board is to conduct SEQRA, to protect our environment. What is more important than that?) of this project I take great objection. 

     In my past communications to you I have laid out the facts relating to this case. To belabor the issue is certainly not my intent. Anecdotally, the past two chairpersons will relate that the Building Department has frequently been uncooperative in their relationship with the Planning Board. Just what will be required to ensure that, in the future, the town employees that are hired by the town as members of the Building Department will fulfill their responsibilities to the Planning Board and the Town?    

      At this point I have no illusions that you will choose to proceed with my challenges. More than likely you will find that either my appeal was untimely or I did not have standing. I would hope that such a determination would not be the end of this issue. Give it some thought. I trust your collective judgment. 
In addition to his letter Mr. Simonsen added the following comments:

I think that is pretty much all I was looking for in this whole exercise, was to try to get some official group such as yourselves to make it clear to people like members of the Building Department that it is their obligation, their legal duty, to follow the law. I’ve dealt with the town now for going on twenty years, and typically, nobody sits these people down and tells them what their responsibilities are. You hire them, sit them down, give them minutes, give them paper work. Nobody tells them what their responsibility is; nobody goes over what’s in the Code, because believe it or not it is in the Code Book what your responsibilities are. Nobody does that; there’s no direction. There are now, and have been for some time, state requirements for board members to go for periodic training. If you don’t, you’re really supposed to be relieved. When has that ever happened? So, there are some real issues here. I think the Town loses when we don’t cover the law. If people don’t like the law, then change it. You don’t like it; change it. I don’t hear anyone saying they want to change it. Please give some due consideration to making some sort of statement so they just don’t go on with impunity. The last thing I’d like to say is that this is not the first case of this; there are many cases of this. 
Thank you very much. I appreciate your thought. 
Mr. Puchner thanked Mr. Simonsen for his comments. 

A Motion to adjourn was made by Mr. Hotaling. Motion was seconded by Mr. McManus. All in favor. Motion carried. Meeting adjourned at 7:38pm.

Respectfully submitted,

Nataly Dee, Secretary 
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